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Absence of autopsy evidence is not absence of medical error

OncycTBO ayTOINCH]CKUX JTI0Ka3a HHUje J0Ka3 HEMOCTOjama JIEKAPCKE TPEIIIKe

SUMMARY

Introduction Solving cases with unclear natural death
and solving all forensic medicine problems connected
with such cases is possible only based on timely and
adequately performed autopsy.

The aim of the paper is to point out the fact that the
absence of evidence at autopsy is not the evidence of
absent medical error.

Case report Emergency medical team (EMS) was
dispatched for intervention of a younger patient with
chest pain, shortness of breath and dizziness. The pain
was localized in the center of the chest, increasing on
touch, on change of body position and with deep
breathing. A detailed overview was made. Based on
extensive experience, the physician evaluated that it is
not necessary to perform ECG. After 40 minutes, the
EMS team was again dispatched to the patient.due to
suspected cardiac arrest. CPR performed according to
the protocol for non-shockable rhythm arrest was
unsuccessful. ~ After 30 minutes,  death was
pronounced. The patient’s next of Kin have sent an
appeal to the Ministry of Health of Serbia which
demanded an internal evaluation of the physician’s
expert work. It was concluded that the physician
should have performed ECG, and-that only an autopsy
can determine the true cause of death. The family did
not allow the autopsy. After a two-year process, the
First Instance’ of the Court of Honor of the Serbian
Medical Chamber declined. criminal pursuit due to the
fact that the statute of limitations had expired.
Conclusion Unperformed autopsy certainly is not
evidence of the nonexistence of medical error.
Keywords: absence; evidence; autopsy; medical error

INTRODUCTION

CAXETAK

YBoa Pazjammeme cinydyajeBa HejacHE TIPHPOISHE
CMPTH H peIlaBakbe CBHX CyICKO-MEIULMHCKHUX
mpobiemMa y Be3u ca TUM CIIydajeBIMa MOryhe je camo
Ha OCHOBY OJIarOBPEMEHO M aJ€KBATHO H3BpIIEHE
ayTorcuje.

wsb paza je na ykaxke Ha YUHEHUILY 12 HEH3BpIICHA
CYJICKO-MEIUIIMHCKA  OOMyKIMja . HHje  JOKa3
HEIOCTOjarba JIeKapCKe TPEIIKe

IIpuka3 OoJsiechumka Ekuna XuTHE MeAMIIMHCKE
momohn (XMII) ymyhena je Ha HWHTEPBEHIH]Y KOI
miaer mammjeHTa 300r ©0Na Y TpyAnMa, OTEKAHOT
Iucama M HecBecTHLe. bon je JokamusoBaH y
CpelbeM Jelly IpyIdHe KOCTH, I0jadaBa ce Ha JOIUp,
TIPH MPOMEHU T10JI0XKaja Tella U ca TyOOKUM JIHCAmEM.
dusuKalHA Haja3 [0 CHCTEMHMa je OHO ypenaH.
Jlekap |Ha  OCHOBY JyroroAMIIKBEr  HCKyCTBa
nporewyje n1a EKI' He Tpeba ypamutu. Hakon 40
MHHYTa, CKHIIa [OHOBO OwBa ymyheHa KOa OBOT
maryjeHta 300r CyMmbe Ja je JOIUI0 0 CPYaHOor
3actoja. KIIP je cmpoBemeHa MO MPOTOKOIY 3a OBAj
putam apecta. Hakon 30 MHUH. mporfiamieHa je cMpT.
Ponbuna momHocu kanO0y MHHHCTapCTBY 31paBiba
CpOuje koja Hajeka yYHyTpallikha IpoBepa KBAIUTETa
CTPY4YHOTr paja JOKTopa. 3aKJbydeHO je nia je JieKap
Tpebao ma ypamu EKI a ma Om jemmHo ayToricuja
yTBpAMJIA TIpaBU Y3poK cMpTd. [lopomuna Huje
no3sosmia  o0aykiujy. IlpBocremenu cyx wactu
Jlekapcke KOMOpE je HAaKOH JBOTOJMILIELET Ipolieca
OJyCTaJIO OJI KPUBHYHOT TOH-EHha 300T 3aCTapesiocTH
npenMera.

3akspyuak Hewusspiiena ayToricuja CBakako Ja HHjE
JIOKa3 HENOCTOjama JIEKApCKe IPelKe.
Kmbyune peum: ojcycrtBo, Jl0Kas,
MEIHUIIHCKA TPEeIIKa

ayTorncuja,

The definition of medical error is contained in the chapter 3 of the Act 107 of the

Republic of Serbia Healthcare Law [1]. Thus, according to this Act, the expert error implies

conscientious treatment, i.e. neglecting of professional duties in providing healthcare, i.e.

failure to comply with defined rules and professional skills in the provision of healthcare that

leads to breaching, worsening, injury or damaging of health or parts of the patient’s body [1].

This legal norm is the basis in the assessment of possible ethical but also legal responsibility

of the doctor whose error has caused disordered patient’s health or lethal outcome. There are
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no data on physicians’ errors in the world. In Germany, 40.000 complaints are made on the
physician’s error, among which 12.000 remain unconfirmed [2]. In the USA it is considered

that from 44.000 to 98.000 patients die annually due to the physician’s error [3].

A reliable disclosure the origin and cause of prehospital sudden death is possible
exclusively based on the autopsy finding [4]. In cases where the person has turned to a
physician which was followed by lethal outcome, sometimes a question is put whether the
physician has done all, diagnostically and therapeutically, that is within his power in
accordance with the principles of the modern medical science and practice [5,6].
Accordingly, it is possible to start a criminal justice process for criminal offence of neglect or
ill-treatment of the patient. Solving the cases of unclear natural death and clarifying all
forensic medical problems is possible only based on timely and adequately performed
autopsy [7]. Non-performed autopsy is not the evidence of non-existent physician’s error. As
judicial decision in such cases is mostly based on forensic medical examination, the duration
of judicial process and whether the judicial decision will be correct mostly depends on the

quality of performed medical expertise [8].

The aim of the paper is to point at the fact the absence of evidence at autopsy is not the

evidence of absent medical error.

CASE REPORT

Emergency medical service (EMS) team was dispatched for intervention of a younger
patient with asthma, chronic gastritis and cholecystitis. On team arrival, the patient was
conscious, alert and oriented. Of subjective problems the patient complained of chest pain,
shortness of breath and loss of consciousness. The pain was localized in the center of the
chest, increasing on touch, on change of body position and with deep breathing. The patient
was of normal skin color, afebrile eupnoic, normofrequent (pulse 88/min) and normotensive
(BP 130/80 mmHg). On auscultation, cardiac rhythm rhythmic, with clear tones and without
murmurs. Breath sound weakened, vesicular, with prolonged expirium. On palpation, a soft
abdomen, painless and without organomegaly were detected. Extremities without edema or
deformities and with preserved motor and sensory function. Neurological findings were
within normal limits. Based on a long-term experience, a physician evaluates that it is not

necessary to perform ECG. Treatment with amp. diclofenac and dexason i.m. were

DOI: https://doi.org/10.2298/SARH190324091A Copyright © Serbian Medical Society



Srp Arh Celok Lek 2019 | Online First August 14, 2019 | DOIL: https://doi.org/10.2298/SARH190324091A 4

administered. The patient was advised to call EMS again in case of the deterioration of
condition. After 40 min. the EMS team was again dispatched to the patient due to suspected
recurrence of cardiac arrest. This time the patient has loss of consciousness, without
breathing and pulse. Defibrillator monitor showed asystole. CPR performed according to the
protocol for this rhythm arrest was unsuccessful. After 30 min. of CPR death was
pronounced. Relatives of the patient have sent a complaint to the Ministry of Healthcare of
Serbia which demanded an internal check-up of the physician’s expert work.so as to
determine whether all available (diagnostic and therapeutic) measures had.been applied in
order to make an adequate prehospital diagnosis. It should have been precisely defined
whether it was necessary to use ECG so as to accomplish the necessary diagnostics in
accordance with the specified symptoms. All documentation was analyzed: the order issued
by healthcare inspection, complaint by the patient’s family, phonograph record transcripts of
emergency dispatch center 110, physician’s reports, physician’s statement ‘and the statement
given by the head technician of healthcare service storage department. It was concluded that
the physician should have performed ECG, and that the ECG apparatus was working
properly, and that only an autopsy could have determined the true cause of death and the
proper procedure performed by the physician. The family did not allow autopsy. After a two-
year process the-Judicial Council of the First instance of the Court of Doctors Chamber

declined criminal pursuit due to the obsoleteness of the case.

DISCUSSION

In numerous judicial processes in trial courts, the question of physician’s responsibility
due to errors and ness at work. The Criminal Law (CL) of the Republic of Serbia of 2005, in
the group of “criminal acts against health against people and people’s environment” also
involves “physician’s negligent aid” (CL, Article 231) [9]. According to this CL act, the
physician who, when giving medical aid, evidently applies an inadequate method of treatment
or evidently does not perform conscientiously thus causing a deterioration of the person’s
health condition is an offence punishable by imprisonment of 3-months to 3-years in a jail.
The application of an evidently inadequate method of treatment implies all that in the
physician’s profession drastically contrary to the accepted, valid and generally accepted
principles of medical science and practice, i.e. all that represents a visible mistake which falls

outside the frame of medical tolerance [10]. As chest pain can be a prediction of emergent
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condition, according to the up-to-date guidelines for healthcare of patients with chest pain, a
12-channel ECG (Figure 1) represents the most significant method in reaching the true

diagnosis and applying a corresponding therapy [11].

The charge of physician’s negligent aid is also possible in cases of undiagnosed disease
at hospital that resulted in lethal outcome, particularly when there has been a possibility to
prevent death of the patient by using timely and adequate therapeutic measures. Failing to
pass a correct diagnosis, as in this patient, can be sometimes the consequence of non-specific
clinical features of the disease, but on the other hand it can sometimes be the result of failure
of the physician to correctly interpret the patient’s complaints [12]. However, it is most often
the result of failure to apply all necessary diagnostic procedures (ECG in this case) in order to
make a specific diagnosis. Pejakovi¢ [7] states that the element of negligence is superficiality
and incompleteness. On the other hand, although the physician has acted evidently with
negligence, deterioration can occur, not due to such action of the physician’s but because of
some other reasons (for example, some other hidden disease, and similar). Also, it can happen
that the deterioration of health condition has partially occurred due to a negligent action of
the physician and partially due to some other reasons that could not have been fully
influenced by an incorrect diagnosis,. i.e. treatment. It is very difficult to determine to what
measure is the influence of negligent action of the physician, and to what measure of other
circumstances [8]. All these and other circumstances should undergo proving and be proved
so as to determine legally criminal responsibility for negligent physician’s aid applied on the

patient.

In all cases where suspected death, as in this patient, occurred due to negligent
procedure that can have characteristic of a criminal act, the investigating judge is obliged to
issue forensic medical autopsy of the dead patient's body in accordance with Act 136 of the
Criminal Procedure Law. However, the family of the patient refused autopsy. Without
autopsy it is impossible to put forth the question of the physician's responsibility, even if the
treatment outcome is unfavorable. But, it can neither be said that there is no physician's error.
By an earlier analysis of legal records it was revealed that of 147 cases which underwent
analysis of dead cases due to negligent treatment, autopsy was performed in only 36% of
dead patients [8]. Bove and lery [13] found that information from the autopsy can be helpful
to either the plaintiff or defendant, or can be neutral in a given case. Especially noteworthy is

finding that in 61% of all cases in which the reviewers concluded that information provided
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by the autopsy favored the plaintiff, the defendant physicians were acquitted of medical error.
Conversely, in 100% of all cases in which reviewers thought that the autopsy findings
favored the defense, the defendants were acquitted. They have found little evidence that a
finding by a court for the plaintiff in a medical malpractice case is influenced by the existence
of an autopsy report in which a major discrepancy exists with the working clinical diagnasis.

On reflection, this should not be a surprise.

The definitive decision (judgement) on the presence, i.e. absenceof criminal act of
negligent physician's aid is made by the court. Occasionally it happens that due to insufficient
proof or case obsoleteness, as in this case, the public plaintiff abandons criminal pursuit of

the physician [9].

However, absent elements of criminal responsibility in cases of unperformed autopsy
certainly does not imply that the confirmed physician's negligent act should not be guilty of a
certain professional responsibility [14], from socioeconomic disgrace up to the loss of license
for performing physician profession. It remains on the consciousness of each physician how

to diagnose and treat chest pain.

Only based on timely and adequately performed autopsy it is possible to confirm
whether the performed measures of diagnostics and treatment there are elements of criminal
act of negligent medical act or absent physician's aid. Certainly, absent autopsy is not the

evidence of absent medical error.
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CHEST PAIN
NS

State of consciousness (AVPU scale)
ABC approach

Patient aware, does not Patient consciousness, difficulty Patient without: consciousness,
appear heavy patient breathing, pale, cold and clammy breathing and pule
SAMPLE history Start
| Chest pain description: LIQROPPPAA CPR
Family history: diabetes, stroke, heart attack hypertension,
angina pectoris
Immediate Risk factors and data on the violation of the lower extremities,
assessment intervention in the abdomen or pelvis
<10 min. Physical examination: BP, HR, RR, $a02. BG. T°, neck vein.

auscultation lungs and heartchest percussion, pulsus paradoxus,
veins of thelegs

S Ee
/

NondiagnosticECG, v v ¢
hemodynamic ‘ ST elevation H ST depression ‘ ‘ Nonspecific, normal ‘

L "“"t“b“jt-‘i — \. SusptctACS /

Aortic dissection? Pulmonary embolism?
significant BP Wells' score?
difference (=20 mmHg)
between the two arms?

r

T
Pneumothorax?
auscultation?

Figure 1. Prehospital assessment of chest pain

AVPU (A - alert; V. —verbal response; P — response to pain; U — unresponsive); ABC (A —
airway; B — breathing; C — circulation); SAMPLE (S — signs/symptoms; A — allergies; M —
medications; P — past illnesses; L — last oral intake (last menstrual cycle); E — events leading
up to present illness); LIQROPPPAA (L — location, I — intensity (on a scale 0-10); Q —
quality, R — region and radiation; O — onset; P — precipitation events; P — progression; P —
previous episodes; A — alleviating factors; A — aggravating factors); BP — blood pressure; HR
— heart rhythm; RR — respiratory rate; SaO2 — oxygen saturation
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