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Criminal responsibility for medical negligence
in jurisdictional practice of Serbia

KpuBudHa 0ATOBOPHOCT 32 MEIUIIMHCKY TPEIIKY y CYACKO] pakcu Cpouje

SUMMARY

In the field of protection and improvement of people’s
health, there is a special importance of legally,
efficiently, regularly, professionally, and punctually
providing medical care, performing other healthcare
services, or simply providing medical assistance or
care. In this way an essential social function is
achieved, as well as the protection of the
constitutionally proclaimed right of physical and
mental integrity of a man. However, deterioration of
an individual’s health who has been medically assisted
is possible in the process of providing medical, or any
other medical field’s assistance.

If it is a gross medical misconduct or a misconduct of
any other medical profession, or gross violation of a
profession’s rules, because of which there is a
possibility of deterioration of one’s or more
individuals’ health, then, the crime of Medical
Negligence, for which there are strict statutory
offences, applies. This article speaks in the aspect of
theory and practice about the significance, social
jeopardy and prevalence of this crime, or criminal
policy of courts in the republic of Serbia, beside-many
articles in the written and electronic media which
provoke a great public attention and rough comments.
Keywords: health; crime; responsibility; criminal
sanction; policy of the criminal prosecution; court
crime policies

INTRODUCTION

CAXETAK

VY obmacti 3amTute W mMoOoOJbIIama 31paBiba JbYIH,
IOCTOju TocebaH 3Hadaj 3aKOHWTOT, e(HUKAcHOT,
pEeNOBHOI, NPOPECHOHATHOI U  IPAaBOBPEMEHOT
npyXamba MEAWIMHCKE 3aIlTHTe, 00aBJbamba APYTHX
3PAaBCTBEHUX YCJIyra, WJIH jEIHOCTaBHO TPYXKamba
MEIMIIMHCKe Momohu wmiu Here. Ha Taj HaYMH. ce
ocTBapyje OuTHa gApymTBeHa (QyHKUHMja, \Ka0 U
3amTUTa YCTaBOM MPOKIaMOBAHOT IPaBa Ha (HH3MYKH
W MEHTaJHM  HWHTErpUTeT - Jbyau. —~Mehyrum,
NOTOpIIake 3IpaBiba MOJSANHIA YCIIe, MEIULUHCKE
rpenike je moryhe y mpouecy mpyKamba MEIULHHCKE
moMohn wim momohm GOm0 KOje Ipyre 3apaBCTBEHE
JIeITaTHOCTH.

AKo ce pami’ 0 Tpy0oj MEZMUMHCKO] TPENINd WIH
HENPOIIMCHOM  _IOHanlamwy OWino  koje  Jpyre
MeIUIMHCKEe TpodecHje, WM - TpyoOM KpIIeHY
npaBuila CTpyke, 300r uera /mocroju MoryhHocT
Moropuiama 37paBiba IOjEAMHIIA WIM BHIIE 0c00a,
OHJIa TTOCTOjH KPUBUYHO JIEJI0 MEAMIMHCKE TPEUIKE 3a
KOje 3aKOH mpensuha OArOBOPHOCT M KaKEUBOCT.
OBaj wiaHak I'OBOPH O TEOPHjCKOM U MPAKTUYHOM
3HAYajY, JpYIITBEHO] OITaCHOCTH "
pacHpoOCTPakbeHOCTH OBOI' KPHBUYHOI JelNa U O
Ka3HEHO] TMONHUTUIM cymoBa y PemyOmumu CpoOuju,
TOpe/l MHOTHX WIaHAKa y MUCAaHUM H EJIEKTPOHCKUM
MeaujuMa KOjH M3a3WBajy BEIUKY Ay jaBHOCTH H
rpyoe KOMeHTape.

Kibyune peum: 31paBibe;  KPUBHYHO  JIEIO;
OJ'OBOPHOCT; ~ KPMBHMYHA  CaHKIMja;  IOJUTHKA
KPHUBUYHOT TOEHha; Ka3HEeHa NOJIMTHKA CY/10Ba

People’s healthcare, along with life protection and bodily integrity, represents a social

function which every country has performed since the early ages until this day. This is proved

by many crimes from which these personal and social values are protected. However, the care

has not always been complete, efficient, evenly distributed and general. There had been

minor or greater differences in incriminations of violating or imperiling these social values,

depending on characteristics and type of a state organization. Since France’s bourgeois

revolution, the protection of these social values has gained significance, considering the

declared human rights and freedoms. The protection of these human rights was proclaimed as

DOI: https://doi.org/10.2298/SARH190111033M

Copyright © Serbian Medical Society



Srp Arh Celok Lek 2019 | Online First April 18, 2019 | DOIL: https://doi.org/10.2298/SARH190111033M 3

a part of universal (UN) and regional (CoE) international documents and constitutions of

states as the highest legal acts.

All positive criminal legislations regulate various forms and aspects of manifestations
of the crimes against health. The situation in Serbia is similar, where starting from January 1%
2006 Criminal law act [1] has been in use which in chapter 23 ”The Crimes against the
Health” predicts more felonies against people’s welfare. Namely, these are crimes against not
only the people’s wellbeing but also the right to protect one’s health, which are guaranteed in

section 68 of the republic of Serbia’s Constitution.

Among the crimes against human welfare, there is a crime which by its significance,
nature, characteristics, perpetrator, a type and scope of a caused consequence. is singled out
from clause 251 of the Criminal law. Its name is Medical Negligence. In the protection of
human health, a special significance and part has medical or any other medical field’s
assistance or care for the ill. People who are authorized to provide this very kind of
assistance- medical doctors or other health workers, apart from the appropriate professional
education should act responsibly in accordance with the regulations of the medical
profession, science and skill. Hence, there is'the need of stronger criminal relief for the ill.
Moreover, in legal theory there are conceptions that this is the case of professional crime, or

the crime of professional negligence.

The crime from clause 251 of the Criminal law of the republic of Serbia under the name
of “Medical Negligence” consists of irresponsible medical assistance provided by a doctor, or
irresponsible medical assistance, care or other medical practice provided by some other
health practitioner, which results in health deterioration of an individual. If the perpetrator of
the crime_proves to be a doctor or other medical practitioner, they will be imprisoned for 3
months to 3 years. Not premeditated act, on the other hand, results in a payment fee or

imprisonment.up to 1 year.

In order to recognize the original place of a crime of medical negligence in accordance
with the modern Serbian law, it is necessary to look into the analysis of Serbia’s jurisdictional
practice. Accordingly, legal regulations are not only abstract terms in legal acts, but also exist
in everyday police, jurisdiction and prosecution practice in various forms and aspects. In this
analysis we used available data, previously published in reports of the Republic Bureau of
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Statistics of Serbia [2-11], in the period of 2006-2015 which is the exact period of applying

nowadays’ valid, positive criminal legislations.

THE PATTERN AND EXTENT OF THE CRIMES AGAINST HEALTH

To begin with, we are going to analyze the state of crime in general and then the state
of the crimes against health (the crimes against people’s health), as crimes of Serbia in
general in the period of 2006-2015. Afterwards, we are going to analyze the extent, pattern
and tendencies of manifestations of medical negligence (Table 1).

From the collected data about the crimes in general and the crimes against health we

can conclude the following:

1) the highest number of crimes in Serbia was 108.750; more specifically in the lastly
analyzed year 2015, while the lowest number of crimes was in 2010, only 74.279. Since then,

the number of crimes has been rising increasingly,

2) but in contrast to that, the highest number of crimes against health was in 2008 and it

was 4.895, while the lowest number of these crimes was in 2014, only 3161 and

3) even though it is considered that crimes against health are significantly involved in
the total number of crimes in the state (especially the crimes against people’s health that
involve drugs and psychoactive substances), it cannot be concluded from the collected data.
Namely, health crimes are.a part of crimes in general, with 5.46% in the year of 2010 (the
period of the maximum share), or 4.81% in 2008 with the smallest share of these crimes as a
part of crimes.in general; and in 2015, with 3.43% or 2014 with 3.41% (Table 2).

After the opening statements about the crime rate in general, and the rate of the crimes
against health in Serbia in the period of 2006-2015, we are moving onto analyzing the pattern
and extent of medical negligence manifestations from clause 251 of the Criminal law. From
the mentioned analysis on the crime rate we can conclude the following: 1) the highest
number of medical negligence crimes was 101, and they were committed in 2015, and 87 in
2014. These were the years when the highest percentage share in the crimes against health
was noted: 2.75% in 2014 and 2.71% in 2015 and 2) observed number of crimes committed

in 2011, only 39 or 1.02% in 2009 and 1.08% in 2008.
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CRIMINAL PROSECUTION POLICY

After the statements about the pattern, extent, structure and tendencies which are
manifested by crimes against health in Serbia in general or medical negligence, come
statements about criminal prosecution policy for a perpetuator of such a crime. Namely, the
total number of reported crimes, which has been shown previously in the charts, is‘not the
real number of the committed crimes in general, as well as the crimes against health, since

there has always been a “gray” or “dark” number of crimes or the loss of crimes.

But, the data about the ratio between reported and accused individuals for crimes in
general, or for specific crimes is quite interesting. Accordingly, from the total number of
reported medical negligence crimes, the number of accused.is significantly lower, legally
supported (throwing out the appeal, adjournment or discontinuance of proceeding) so, courts
of competent jurisdiction accept significantly lower number of individuals in comparison to

the reported ones, or their crimes (Table 3).

In order for a statement on a medical negligence crime to be comprehensive and
complete in the modern criminal law, it is necessary to take a closer look into the place, time
and its analysis in the statistical practice of Serbia, apart from the theoretical analysis of the
positive legal solutions for these crimes, or its forms and types of manifestations in legal

theory and court practice.

From the collected statistical data on criminal prosecution of a perpetuator of this crime

we can conclude the following:
1) there was no interruption of the investigation at any time for this crime,

2) the number of terminations of this crime is slightly higher because of the law. Hence,
investigation was mostly terminated in 2007 or in 9.41% of the cases, in 2006 or in 8.82% of

the cases (so, almost every tenth report was dismissed by terminating an investigation) and

3) when it comes to this particular crime there is a great number of declined reports.
The highest number of declined reports was in 2015, 88.12% or 89 out of 101 reports were

declined reports. Usually, the number of declined reports was more than a half of submitted
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reports, except in 2012 when “only” 24.47% of reports was declined (one third) and in 2006

when 45.59% of the reports was declined.

THE CRIMINAL POLICY OF COURTS

In order to completely examine the efficiency of measures and agents which are at
service to the state, or the society, for facing and terminating various forms and types of
manifestations of the modern crimes in general, as well as the crimes against health, we have
to look further into the place, time and analysis of the criminal policy of courts. Reportedly, it
is the analysis and comparison of the numbers of the reported, accused and sentenced
individuals for the crime of medical negligence, which represents the object of our empirical
examination in Serbia in the period of 2006-2015, or, the analysis of a type and gravity of

punishments, as well as other criminal sanctions for perpetrators of this crime.

Crimes against health are the type of crimes for which all modern legislations
(including the legislation of Serbia) impose sentences of imprisonment of different period of
time. But, although imprisonment is the punishment for the crime of medical negligence, in
most of the cases other criminal sanctions are also imposed. This shows the final result of the
state’s consistency of confronting these crimes and the efficiency of applied sanctions set by

courts in the criminal procedure (Table 4).

Upon analyzing ‘the. data on-the ratio between reported, accused and sentenced
individuals for the.crime of medical negligence in the observed period of time, we can

conclude the following:
1) the percentage of the accused in comparison to the reported varies,

2) the least accused were in 2015- 19.85% (so, every sixth reported perpetrator), in
2006- 19.12% out of the total number of the reported,

3) the greatest number of the accused was 56.58% in 2013,

4) when it comes to the number of the accused in comparison to the number of the

reported, the situation is not quite good. This is supported by the fact that the greatest number
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of the accused (every sixth of the reported), was 15.38% in 2011, or 15.22% in 2012 and
2007 and

5) exceptionally small share of the sentenced for this particular crime, 2.94% was in
2006 and 2.97% in 2015 (Table 5).

As we could better understand the difference between the accused and the reported
individuals for the analysis of the crime of medical negligence, we will analyze the ways of
solving the reported crimes in the rest of the article. From the collected data we can conclude
the following:

1) the numbers of terminations of procedures vary from the minimum of 0.99% in 2015
and 1.72% in 2012 to the maximum of 13.21% in 2008 and 10.59% in 2008,

2) the number of individuals who are legally exculpated varies in.accordance with the
year of the analysis. This number varies from the minimum of 2.13% in 2010 to 19.56% in
2009 or 18.87% in 2008 and

3) it is similar with the individuals for whom the report was declined. The numbers go
from the minimum of 0.99% in 2015 or.2.56% in 2011 to the maximum of 13.16% in 2013.

Finally, it is necessary to analyze the severity or lenience of the courts’ punishment
policies for this crime. We will do this if we observe the type and gravity of imprisonment
sentences (considering the legally imposed punishment for the crime) as well as other types

of punishments (Table 6):

First, we are going to analyze imposed penalties for medical negligence because this
type of punishment is.the only one resolved in the Criminal law. However, the collected data
shows that even this statutory punishment was rarely imposed on the perpetrators of the

crimes against health.

Namely, the most usual punishment was the imprisonment of 3 to 6 months, even for
two times in 2009 and in 2014 and once in 2007, 2011 and 2012. Now follows the
imprisonment of 6 months to 1 year which was imposed twice in 2007 and once in 2012 and
2013. The most severe punishment of imprisonment of 2 to 3 years was imposed only once in
2012 and 2015. It is interesting that the imprisonment of 1 to 2 years, as well as

imprisonment of 2 to 3 months were not imposed at all.
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Even though for the crimes against health in the Criminal law of Serbia imprisonment
penalties against its perpetrators are imposed in the criminal policy of courts (or the policy of
imposing criminal sanctions), there are other kinds of criminal sanctions. Therefore, courts

punished the perpetrators of medical negligence by: 1) fine punishment and 2) probation.

It is interesting to mention the fact that in jurisdictional statistics there is no.data on
imposed security measures which could serve as punishments for perpetrators of this crime,
such as: 1) prohibition of doing their jobs, performing activities, duties and 2) deprivation of
objects, nor is there any data on imposed measures of taking away the property gained by

performing the crime (Table 7).

Although the punishment for medical negligence is imprisonment, regulated in the
Criminal law in jurisdictional practice observed in the period of 2006-2015, it can be
concluded that the perpetrators were punished in other ways. So, based on-the analyzed data

for this crime, we can conclude the following:

1) a warning by court, corrective measures. (which is expected since underage
individuals cannot be considered as the perpetrators a crime), an extra payment fee, as well as

exculpation supported by law, were not imposed at all,

2) a payment fee as the main punishment was imposed rarely, only once in 2006 and
2015, and even three times in 2012, while in the other analyzed years this punishment was

not imposed on the perpetrator and

3) probation-was the most common punishment (apart from imprisonment). It was
present every year, but imposed differently, at least once in 2006 and 2015, to five times in
2007 and-2011, and even six times in 2013.

CONCLUSION

Among the crimes against human welfare (so called crimes against health) there is a
crime which by its significance, nature, characteristics, the perpetrator, the type and scope of
the caused consequence is singled out from clause 251 of the Criminal law of Serbia. Its
name is Medical Negligence. In the protection of human health, a special significance and

part has medical or any other medical field’s assistance or care for the ill. Individuals who are
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authorized to provide this very kind of assistance- medical doctors or other health workers,
apart from the appropriate professional education, should act responsibly in accordance with
the regulations of medical profession, science and skill. Hence, there is need for stronger
criminal relief for the ill. Moreover, in legal theory there are conceptions that this is the case

of professional crime, or the crime of professional negligence.

The crime from clause 251 of the Criminal law of the republic of Serbia under the name
of “Medical Negligence” not only consists of violation of the rules about treating an ill
individual by a doctor ( doctor of medicine or dentistry), but also of illegal bebhavior of
medical practitioners while performing any medical assistance. Now, this.crime consists of
irresponsible medical assistance provided by a doctor or irresponsible medical assistance,
care or other medical assistance provided by some other health practitioner, which results in
health deterioration of an individual.

From the conducted empirical research on extent,  structure, dynamics, criminal
prosecution policy or criminal policy for medical negligence, which is based on statistical

data in Serbia collected in the period of 2006-2015; we can conduct the following:

1) In comparison to the total number of performed crimes in Serbia, which was 108.750
in 2015, 74.279 in 2010, the highest number of)crimes against health was in 2008- 4.895,
while the least of these crimes were committed in 2014, only 3161. Health crimes are a part
of crime in general, with a small share with only 5.46% in 2010 (when the maximum share
was noted), or 4.81% in 2008, to the smallest share of these crimes, in crimes in general, in
2015 with only 3.43% and 3.41% in 2014.,

2) Regarding medical negligence, it was mostly present in 2014, with 87 crimes and in
2015 with 101 crimes. These were the years when the biggest share of these crimes was
noted. In 2014 there was 2:75% and 2.71% in 2015. In 2011 this crime was least present, only
39 crimes or 1.02 % in 2009 and 1.08% in 2008.,

3) Considering the policy of criminal prosecution of this crime’s perpetrator, we can
say that interruption of investigation has never occurred, while a slightly higher number of
termination of investigation existed, supported legally. Hence, the investigation for this crime
was mostly terminated in 2007, with 9.41% of the cases, and in 2006, with 8.82% of the cases
(so, every tenth report of the crime was ended by termination). However, it is obvious that

there were many declined reports. Moreover, reports for this crime were declined the most in
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2015- 88.12% (or 89 out of 101 received reports were declined). Mostly, the number of
declined reports was more than a half of the received reports, except in 2012 when “only”
34.48% of the reports (one third) was declined, or in 2006, when 45.59% of the reports was
declined,

4) Upon analyzing ways of dealing with the reports, it can be seen that the number of
termination of the investigation from the legal aspects is insignificant because it varies from
the minimum 0.99% in 2015 and 1.72% in 2012 to the maximum of 13.21% in 2008, and
10.59% in 2008. However, the number of individuals who were legally exculpated ranges
from the minimum 2.13% in 2010 to 19.56% in 2009, or 18.87% in 2008. It is‘'similar with
the individuals who had been reported but the report was declined. This number goes from
the minimum of 0.99% in 2015 or 2.56% in 2011 to the maximum of 13.16% in 2013.,

5) While analyzing the ratio of the reported, accused and sentenced individuals for
medical negligence we can see that the least of them was accused in 2015, only 14.85% (so,
every sixth reported perpetrator), or in 2006- 19.12% out of the total number of the reported
individuals, while the highest number of the sentenced individuals, 56.58% was in 2013.
Regarding the number of the sentenced individuals, in comparison to the number of the
reported, the situation is not quite good. The highest percentage of the sentenced individuals
(every sixth from the reported) was 15.38% in 2011, or 15.22% in 2012 and 2007.
Furthermore, a very small share of the sentenced for this crime was in 2006- 2.94%, or 2.97%
in 2015.,

6) Even though this crime imposed a punishment of imprisonment, it was rarely
imposed. Reportedly, in. most of the cases, the punishment was imprisonment from 3 to 6
months, which happened twice in 2009 and 2014, and once in 2007, 2011 and 2012. What
follows 1s imprisonment for 6 months to 1 year, which was imposed twice in 2007 and once
in 2012 and 2013. The gravest punishment is imprisonment for 2 to 3 years and it was
imposed only once in 2012 and 2015. Interestingly, imprisonment that ranges from 1 to 2

years, so‘as imprisonment for 2 to 3 months, was never imposed, and

7) Other punishments were imposed, too. Warnings by courts, corrective measures,
extra payment fees and exculpation supported legally were never imposed, but payment fee
as the main punishment was imposed rarely, only once in 2006 and 2015, and up to 3 times in

2012, while the other analyzed years did not show the occurrence of this punishment. Finally,
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probation was mostly present as punishment (apart from prison). It occurred every year, but
differently- at least once in 2006 and 2015, to up to 5 times in 2007 and 2011, and even 6
times in 2013.

Conflict of interest: None declared.
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Table 1. Medical negligence involvement in the total number of crimes in the Republic of

Serbia in the period of 2006-2015

The number Crimes
Year of crimes in against %
total health

2006 105,701 4,260 4.03
2007 98,702 4,440 4.50
2008 101,723 4,895 4.81
2009 100,026 4,490 4.49
2010 74,279 4,052 5.46
2011 88,207 3,409 3.86
2012 92,879 3,603 3.88
2013 91,411 3,464 3.79
2014 92,600 3,161 341
2015 108,759 3,731 3.43
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Table 2. Medical negligence involvement (clause 251, section 3) in crimes against health in

the Republic of Serbia in the period of 2006-2015

Crimes Crimes from
Year against article 251 %

health section 3
2006 4,260 68 1.60
2007 4,440 85 1.91
2008 4,895 53 1.08
2009 4,490 46 1.02
2010 4,052 47 1.16
2011 3,409 39 1.14
2012 3,603 58 1.61
2013 3,464 76 2.19
2014 3,161 87 2.75
2015 3,731 101 2.71
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Table 3. The Way of Termination of the Previous Proceeding for a Medical Negligence

Crime in the Republic of Serbia in the Period of 2006-2015

15

The
Vear number | Declined % Interrupted % Terminated %
of reports proceeding proceeding
reports
2006 68 31 45.59 0 0 6 8.82
2007 85 46 54.12 0 0 8 941
2008 53 28 52.83 0 0 2 3.77
2009 46 36 78.26 0 0 0 0
2010 47 28 59.57 0 0 4 8.51
2011 39 26 66.66 0 0 1 2.56
2012 58 20 34.48 0 0 5 8.62
2013 76 41 53.95 0 0 0 0
2014 87 61 70.11 0 0 1 1.15
2015 101 89 88.12 0 0 0 0
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Table 4. The ratio of reported, accused and sentenced individuals for medical negligence in
the Republic of Serbia in the period of 2006-2015

16

Vear Reported Accused % Sentenced %
individuals individuals individuals

2006 68 13 19.12 2 2.94
2007 85 27 31.76 8 941
2008 53 28 52.83 5 9.43
2009 46 22 47.83 7 15.22
2010 47 14 29.79 3 6.38
2011 39 14 35.90 6 15.38
2012 58 22 37.93 9 15.52
2013 76 43 56.58 7 9.21
2014 87 29 33.33 5 5.75
2015 101 15 14.85 3 2.97
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Table 5. Ways of solving a reported medical negligence crime in the Republic of Serbia in
the period of 20062015
) ) Dismissed
Year Proclaimed % Terminated % Exculpated % of the %
guilty procedure )
accusation
2006 2 2.94 3 441 2 2.94 3 4.41
2007 8 941 9 10.59 3 3.53 6 7.06
2008 5 9.43 7 13.21 10 18.87 4 7.55
2009 7 15.22 2 4.34 9 19.56 2 4.34
2010 3 6.38 4 8.51 1 2.13 2 4.26
2011 6 15.38 4 10.26 3 7.69 1 2.56
2012 9 15.52 1 1.72 10 17.24 2 3.45
2013 7 9.21 6 7.89 9 11.84 10 13.16
2014 5 5.75 7 8.05 7 8.05 7 8.05
2015 3 2.97 1 0.99 10 9.90 1 0.99
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Table 6. Imposed imprisonment penalties for perpetrators of the crime of medical negligence
in the Republic of Serbia in the period of 2006-2015.

Year

Sentenced

individuals

Imprisonment

of 2-3 years
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of 1-2 years

Imprisonment
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of 2-3 months
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Table 7. Other types of imposed sanctions for perpetrators of medical negligence in the
Republic of Serbia in the period of 2006-2015.

Year

Sentenced

individuals

Payment

fee

probation

Warning
by court

Corrective

measures
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Extra
payment
fee
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