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Over-time work of part-time health care professionals — case study of the
General Hospital of Valjevo

[IpexoBpeMeHu paj 3ApaBCTBEHUX paJHUKA — CTYyJIM]ja CIy4aja
Omnmrre Oonnuiie BasbeBo

SUMMARY

Introduction/Objective In practice, for more than 10
years there has been ongoing litigation between
healthcare institutions and healthcare workers, who
have found that reduced working hours may be
compensation of payment for overtime work (on-call
time, on-call duty, stand-by time). Objective of the
paper is to analyze the problem and propose a solution
in order to stop disputes and eliminate uncertainty.
Methods In this article case study method,
comparative method and normative method were used.
Court practice has been analyzed in relation to a
number of civil proceedings, as well as the opinion of
the State Audit Institution of the Republic of Serbia
and the Ministry of State Administration and Local
Self-Government on a specific case.

Results Healthcare workers and healthcare institutions
have different legal views about the right to salary
supplement based on overtime work of healthcare
workers who work reduced working hours. Although
the court has taken a stand on the side of healthcare
workers, disputes do not stop because healthcare
institutions do not change their- method of calculation.
Conclusion Solution to the problem is to amend legal
regulations that need to' regulate, in detail and
unequivocally the fmanner of payment of salary
supplements for/healthcare workers in order to avoid
any doubts-and contentious situations.

Keywords: healthcare worker; overtime work;
reduced working hours; salary supplements

CAXKETAK

VYeon/Llusmb Y npakcu ce Beh Buie o 10 roguta Boge
CYACKU CIIOPOBH u3Mel)y 3/1paBCTBEHHX YCTaHOBA U
3/IPaBCTBEHHX PajJiHUKa KojuMa je yTBpheHo ckpaheHo
paznHo BpeMe IOBOAOM HCIUIaTe JoAaTaka Ha Iuiary 3a
MPEKOBpeMeHH pal (eXypcTBa, paj Mo TO03UBY,
npurpaBHocT). Llwp pama je ‘aHammza mpobiema u
MIPEAJIOT pellemka Kako Ou ce 00yCTaBMIIN CIIOPOBU H
OTKJIOHWJIA HEN3BECHOCT.

Metone Y pany je kopuiheH MeToa CTyauje cirydaja,
YHOpPEAH! METOA M HOPMATHBHU METOJ. AHaIM3HpaHa
je CyAcka mpakca moBojoM Beher Opoja mapHHYHHX
MOCTyIaKa Kao W MHIUbeHa JlpkaBHE peBH30OpCKE
uHctutyumje. PemyOnuke. CpOuje u MuHuncrapcrsa
Jp)KaBHE yNpaBe .U JIOKaHE caMOylpaBe [0
KOHKPETHOM CITy4ajy.

Pesynrati . 3npaBcTBEHM paJHUIM U 3IPABCTBEHE
YCTaHOBE MMajy Pa3iIW4HUTE IPaBHE CTAaBOBE O IPaBy
Ha JIoJlaTKe Ha TUIaTy 10 OCHOBY ITPEKOBPEMEHOT pajia
3/[PaBCTBEHUX paJHUKa KOjU pazxe ca ckpaheHuM
pamauM BpemeHoM. Mako je cyn 3ay3eo cTaB Ha
CTpaHH 3[PAaBCTBCHHX paJHUKA CIIOPOBH HE MPECTajy
jep 3IpaBCTBEHE yCTAaHOBE HE MeEHajy CBOj HAYMH
obpauyHa.

3akspyuak Perieme npobiema je y M3MeHH NpaBHHX
nponuca KojuMa Tpeba NeTabeHO M HEeIBOCMHCIIEHO
ypeIUTH HaAuuH WCIUIATe JojaTaka Ha IUiaTty 3a
3lpaBCTBEHE paJHUKE Kako Ou ce wu3beryne cBe
HEJIOyMHIIE U CIIOPHE CUTYyalHje.

KibyuHe peun: 371paBCTBEHH pajHUK; IPEKOBPEMEHHU
pan; ckpaheHo pagHO BpeMe; JOAAIH Ha IUIaTy

INTRODUCTION AND BACKGROUND OF THE STUDY

The Labor Law of the Republic of Serbia [1] stipulates that full-time job equals 40 hour

week, with that a collective agreement may specify working hours of less than 40 hours but

not shorter than 36 hours. In this case, there is a legal fiction about the existence of a full-time

position, so that employees fulfill all their employment rights, as well as employees who

work 40 hours a week.

Working time means the period from the beginning to the end of daily work

perfomance during which an employee effectively carries out work, that is, they are at the
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disposal of their employer, performing their duties in a workplace or other place designated
by employer, in accordance with applicable law [2]. Directive 2003/88/EC of the European
Parlaiment and of the Council of 4 November 2003 Concerning Certain Aspects of the
Organisation of Working Time, within the concept of working time implies the period during
which worker performs work, is available to employer and carries out his activities and duties
in accordance with national law [3]. As a rule, duration of an employee's work time is

prescribed as full time during working day and during working week [4].

An employee must have sufficient time to rest, to renew his/her physical and
intellectual potential, for quality time with family, education and cultural uplift. "All the well-
being a person possesses includes current consumption, future. consumption (savings),
possession of property and enjoyment of leisure” [5]. Long working hours on regular bases
not only adversely affect health and safety of employees, but also affect productivity.
Researches indicate detrimental effect of performing work of particular eccupations on
health, especially jobs in healthcare as well as overtime work [6-9]. An employer who does
not respect the obligations regarding working hours becomes a "silent killer of free time and
private life of his employees [10].

Overtime is work longer than full time which is generally paid more [definition by
OECD (2001).[11]. As a rule, this work is forbidden. The Constitution of the Republic of
Serbia [12] stipulates that employees are entitled to a limited working time and this right
cannot be denied or waived [13]. Overtime should be understood as a "necessary evil" and
avoided in situations where the jobs for which it is introduced can be done by rational

organization, redistribution of working hours or employment of new workers [14].

Overtime work of healthcare professionals is regulated by the Law of Healthcare [15],
such as on-call time, on-call duty and stand-by time. Healthcare institution can introduce on-
call time work as overtime (on-call time is one of the widespread forms of overtime work
[16]) only if it is not able to ensure continuity in providing healthcare by organizing shift
work and scheduling working hours of employees. During on-call time, healthcare worker
must be present at the healthcare facility. According to the Court of Justice of the European
Union, on-call time where a worker is required to be physically present at a place determined
by his employer must be considered working time regardless of the fact that the person does

not perform continuous professional activity during the on-call period. This conclusion is not
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changed by the fact that the employer provides the doctor with a rest room in which he can
stay as long as his professional services aren't needed. [17, 18]. Also, the Court of Justice of
the European Union has taken the position that time spent on stand-by time should be
recognized as working time, if a doctor is required to come to work during the stand-by
period. Otherwise, if the doctor was not called, despite the obligation to be available to the
employer, he enjoys a greater degree of freedom than the worker in the workplace, ie he can
use his time in his own interest, with fewer restrictions [19].The average weekly working
time, with overtime work, ie on-call time and on-call duty, at the four-month level, cannot
last more than 48 hours per week for a healthcare professional. Directive 2003/88/EC of the
European Parlaiment and of the Council of 4 November 2003 Concerning Certain Aspects of
the Organisation of Working Time provides an opportunity for Member States to be excluded
from the 48-hour working week limit, provided that safety and health at work are respected
and with the express consent of the employee [11]. Collective agreement may stipulate that
the average working time is tied to period longer than four months and maximum of nine
months. Healthcare facility can introduce on-call work as overtime work and stand-by time.
On-call work is a special form of overtime work where a healthcare professional comes on-
call to provide healthcare outside of his fixed hours and can be introduced for employees who
are at stand-by time. Exceptionally, on-call work may also be introduced for off-duty
employees in the event of natural and other major incidents, traffic accidents, crises and
emergencies, in accordance with the law. During stand-by time, healthcare provider is not
present 4n healthcare facility, but must be available to provide emergency medical care in
healthcare facility and respond to a call from a competent person. According to the standards
of the International Labor Organization, stand-by time can be considered working time only
if the restrictions imposed on him during that period prevent the employee from actually

using this time for personal purposes [20].

The legislator indicates by work what does not represent work (on standby and on-call
work), but such a qualification should be conditionally understood, in terms of work as a
potential possibility. These types of overtime work eliminate the risk of possible non-
provision of health services by health care institutions [21]. Healthcare professionals must not
leave workplace until they are provided with a replacement during working hours or after
expiry of working hours, if this would impair the performance of healthcare and endanger

health of a patient. An employee who has resumed work after expiry of working time, which
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is considered as overtime work, is obliged to notify the immediate supervisor in writing at

latest on the next working day.

A special question is the possibility of working overtime on a reduced working hours
basis. Reduced working hours work, unlike part-time work, is legally equated from the point
of view of the employee’s right to salary and other rights of full-time employees - legal fiction
about exercising employment rights as well as full-time employees [10]. An employee
working on jobs to which reduced working hours are asigned, cannot be assigned overtime
work as well, unless otherwise provided by law [1]. The Law of Healthcare defines. it
otherwise: an employee who does reduced working hours jobs, in accordance with the law
which governs labor, may be assigned to overtime in those jobs, in the cases we cited, as well

as in cases where healthcare provision cannot be otherwise organized.

In modern labor legislation, working time regulations generally have protective
characteristcis. Thus, in the world of work, there is a general tendency for shortening working
time [16]. Although there is a tendency in the world for the introduction of a four-day work
week [22], due to lack of healthcare workforce jin Serbia the overtime work of employees

who work reduced working hours is widespread [23].

Due to increased risks during overtime work, the legislator prescribes compensation in
the form_of a salary supplement. An employed healthcare worker who works overtime is
entitled to salary supplement for overtime work which is stipulated by the Special Collective
Agreement [24]. Upon the employee's written request, overtime work is converted into free
hours on the quarterly basis instead of the right to a salary supplement. For every hour of
overtime work, an employee is entitled to one and a half hours of free time. For time spent on
stand-by time, when an employed healthcare workers do not work, they are entitled to a
salary supplement. Stand-by time on weekdays can last up to maximum 16 hours, and on
Saturdays, Sundays and public holidays 24 hours. On-call time, on-call duty and stand-by
time hours are mutually exclusive. An employed healthcare worker is entitled to overtime pay
bonuses (on-call time and on-call duty) - 26% of the basic salary. During stand-by time, an
employee is entitled to a supplement for each hour spent on stand-by time in the amount of
10% of the value of the basic salary's working hour. All of the above also applies to health
workers employed by the Ministry of Justice, in the system of execution of criminal

sanctions, given that the right to health care is one of the basic rights listed in the provisions
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of the Law on Execution of Criminal Sanctions [25, 26]. However, labor regulations do not
apply to health workers who practice the profession as self-employed (private practice) as
they have the status of self-employed. An entrepreneurs, when they perform the activity
personally and have no employees, have the status of a self-employed person and the Labor
Law does not apply to them [27, 28]. A natural person registered in a special register, who
performs the activity of a free profession regulated by special regulations, is considered an
entrepreneur. Free profession is a profession that is qualified as such and defined by law -
practice of law, notary and health services, engineering, auditing, tax and actuarial

consulting, art, journalism, veterinary medicine, etc. [29].

In practice, for over 10 years, the litigations between healthcare institutions and
healthcare workers regarding salary supplement for overtime work (on-call time, on-call
duty, stand-by time) have been conducted, that is to say. the healthcare workers who have
been assigned reduced working hours, which is why healthcare institutions have large court
costs. The aim of the paper is to analyze the problem and propose a solution in order to stop

disputes and eliminate uncertainty.

METHODS

Case study method, comparative method and normative method were used in this
paper. The legal solutions and court practice regarding a large number of litigation
procedures related to the payment of overtime salary supplements to reduced working hours
of healthcare workers have been analyzed. Judgments of courts of all levels were analyzed,
namely the Basic Court in Valjevo, the Court of Appeal in Belgrade, the Supreme Court of
Cassation of Serbia and the Constitutional Court of Serbia and Court of Justice of the
European Union. Therewith, the opinion of the State Audit Institution of the Republic of
Serbia and the Ministry of State Administration and Local Self-Government on the specific

issue were analyzed.
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CASE STUDY

A large number of employed healthcare workers at the General Hospital in Valjevo,
who have been assigned reduced working hours in accordance with Law, have filed lawsuits
against their employer for less paid supplement based on overtime work, as well as on-call
work and stand-by time, citing that hourly price of their overtime work is not equal to hourly
price of healthcare workers who have not been assigned reduced working hours. For
example, a psychiatrist healthcare professional at the Neurology Department is assigned
working time of 36 hours per week which is considered a full-working time. Aforementioned
believed that his hourly work price should be determined by dividing basic salary on a
weekly basis by 36 rather than 40, so consequently the price of his overtime hour was higher

than the price of working hour of an employee who doesn't work reduced working hours.

The defendant emphasized that it is stipulated that when calculating employees'
salaries, one starts from the average working hour fund of 174 hours a month, hence in this
way of calculating value of working hours as the basis on which salaries and supplements are
calculated, it is multiplied by number of working days, that is to say of working hours in a
particular month, and salary supplements are calculated according to number of recorded
hours spent on-call time, stand-by time, etc. It was pointed out that the fact that the plaintiff
works shorter does not affect the amount of the value of his working hour, because the value
of the working hour is fixed and based on a 40-hour working week. Reduced working hours
work is'a protective measure aimed at protecting an employee working in jobs with increased
risk from' exposure to-the harmful effects of the working environment and working
conditions. The purpose of this protective measure is fulfilled by the shortening of working

hours.

The Basic Court upheld the claimant's claim, stating that the defendant was under an
obligation to calculate salary on a fixed basis, pursuant to Art. 4 and 6 of the Law on Salaries
in State Bodies and Public Services while accepting allegations made by the Claimant [30,
31]. In the aforementioned factual and legal situation, the Belgrade Court of Appeal first, by
one judgment [32], quashed the judgment of the Basic Court of Valjevo and remitted the case
for retrial, taking the stand that unique price of a working hour, both for regular work and for
salary supplement is determined on the basis of a full fund of hours, that is, forty-hour

working week, because basic salary is paid for full-time work and work which is considered
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full-time, while percentages of the increase based on the salary supplement are applied to
basic salary. It further cited that the claimant is paid a full-time salary as if he worked 40
hours rather than 36 hours, and for salary supplements price of working hours is increased in
proportion to the time spent at work, and since one base cannot be used for full working time,
and the other for salary supplements aforemetioned overturned the first-instance judgment
and ordered the removal of ambiguities. However, in the judgments given later, the Court of

Appeal affirmed the judgments of the Basic Court, which upheld the claims [33, 34].

Ruling on a separate revision as an extraordinary remedy, the Supreme Court of
Cassation of Serbia issued a decision [35] dismissing it as an impermissible revision against
the judgment of the Court of Appeal in Belgrade. In the reasoning of the decision, the court
stated that it considered that conditions to allow a decision.on revision were not fulfilled
since there was no need to harmonize case law or to decide on-a revision in-order to consider

a legal issue of general interest.

Constitutional appeals were also decided by the Constitutional Court of Serbia. By the
same decision, it rejected the constitutional complaint of the Valjevo General Hospital
against the judgment of the Belgrade Court of Appeal [36], stating that the reasoning of the
Belgrade Court of Appeal contained a constitutionally acceptable application of substantive
law. Aforementioned estimated that when calculating increased earnings on the basis of
overtime-work, night work and work on non-working days, it should start from the fact that
the claimant's full time work is 36 hours per week, which is the basic parameter for

determining value of working hours.

At the request of Valjevo General Hospital, the Ministry of State Administration and
Local Self-Government of the Republic of Serbia gave an opinion [37] that reduced working
hours is an issue of protective character applicable to specific categories of jobs (high-risk
jobs) and that additional privileges cannot be extracted from that special regime in terms of
calculating the base on a weekly basis of less than 40 hours per week, but not less than 36
hours per week and in a situation when a reduced working hours at the certian position was

introduced by a risk assessment act.

Whole problem is complicated by different interpretations of salary supplement
calculation base. In this regard, the opinion of the State Audit Institution, which stated in its
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report on the audit of the final account and regularity of operations of the Valjevo General
Hospital for 2016 [38] that based on the insight into the program for the calculation of
salaries, bonuses and employee benefits and payroll of employees, it is determined that the
parameters set in the payroll program are incorrectly defined in the calculation of all salary
supplements, except past work, in such a way that employees who have an additional
management coefficient do not take its value, if stated in the base separately from the basic
coefficient, but only the value of the coefficient first entered into the system (usually this is
the basic one).

DISCUSSION

From the presented case it can be concluded that the main problem is that in practice
there are two different legal positions on method of calculating salary supplement for

employed healthcare workerss who have fixed reduced working hoursing hours.

By analyzing a specific.case, we are giving our opinion on the legality and regularity of
salary calculation. At first glance, the logic of the courts and the Constitutional Court of
Serbia. On the other hand, in practice, it means that two doctors who have the same salary
under a contract of employment, where one works reduced working hours and one full time,
will not receive the same compensation when calculating 10% salary supplement even though
they both do not work. A reduced working hours doctor will also have a higher salary bonus
on stand-by time than a full-time doctor, even though they do not work, which is not fair

given that they have the same basic salary.

Firstly, we should start from legal provisions, namely the provisions of Art. 2 par. 3 of
the Law on Salaries in State Bodies and Public Services [39] which stipulates that the basic
salary of employees in public services shall be the product of base and coefficient and the
provisions of Art. 4. which stipulates that the coefficient expresses complexity of work,
responsibility, working conditions and qualifications. Then the provision of Art. 5th par. 4.
stipulates that the basis for calculating the salary supplement is the basic salary established by
this law. The provision of Art. 6 of the same law stipulates that salary determined for the

purposes of Article 2 of this Law shall be paid for full-time work, or the work which is
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considered full time work. Bearing in mind opinions expressed, the most correct position was
taken by the Court of Appeal in Belgrade in judgment Gz1 3149/13 of 20 June 2014 in which
it cited that the uniform price of working hour for both regular work and salary supplements
is determined on the basis of the full fund of hours, that is, forty-hour work week, since the
basic salary is paid for full-time work and work which is considered full-time, while
percentages of pay increase are applied to the basic salary. A reduced working hours
employee cannot be paid a full-time salary as if he works 40 hours rather than 36 hours, and
for salary supplements price of working hours should be increased in proportion to time spent
at work, that is, one base cannot be used for full-time work and the other for salary
supplements. In this regard, we believe that the stated opinion of the State Audit Institution is
correct, since the basic salary includes managerial supplement for, ie the base used for
calculation of salary must also be used for calculation of salary supplement.

In comparative law, for example in Croatia, the Collective Agreement for Health and
Health Insurance [40] stipulates that for workers who have a position allowance conteined in
the job complexity coefficient or receive that allowance based on the provisions of this
Agreement, on-call and stand-by-time benefits are calculated in relation to the basic salary of
the job where the employee is on standby (Articles 51-52). This specification is the result of
numerous court disputes on the occasion of which the Supreme Court of Croatia took a stand
at the session of the Civil Department on December 9, 2019, in which it is said: "Healthcare
workers.during the validity of the Collective Agreement for activities of healthcare industry
and health insurance (The People's Newspaper, 143/13 and 96/15) who in regular work are
entitled to an.increase in‘the salary for special working conditions referred to in Art. 57 of the
Collective Agreement and the right to increase salary for exceptional responsibility for life
and health referred to in Art. 59. are entitled to supplements (cumulatively) and to overtime
hours [41]."

In the Republic of Slovenia, for each hour of standby, the employee is entitled to
payment in the amount of 30% of the basic salary of the job for which he is on standby. For
each hour of duty, the employee is entitled to a payment in the amount of 90% of the value of
the basic salary for the job for which he performs his duty. If on-call hours coincide with a
Sunday, holiday or night hour, the employee is also entitled to an allowance of 30% of the
basic salary [42].
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Finally, we will consider percentage increase of salary based on overtime work which
in Serbian law is minimum 26%. Considered by comparative law in the Republic of Croatia,
the basic salary of a healthcare worker is increased by 50% for overtime work [40] and the
same percentage increase is in the Republic of Slovenia [42]. The solutions of some
collective agreements in Serbia are also significant. For example, the Collective Agreement
for State-owned enterprise "Posta Srbije” (Serbian Postal Service) Belgrade [43] stipulates a
45% increase in salary for overtime work. The Special Collective Agreement for Police
Officers [44] stipulates the right to an overtime work supplement of 28.6% of the basic
salary. The Special Collective Agreement for Electric Power Industry of ‘Serbia [45]

stipulates a 45% increase in overtime work salary.

CONCLUSION

Overtime work is extremely permissible because it represents an exception to the rule
that an employee is entitled to limited working hours. An even bigger exception is overtime
work of employees who have been assigned reducing working hours job, which is why every
effort should be made to minimize this work.

Regarding the problem of paying salary supplement for overtime work of healthcare
waorkers, we believe that the solution to the problem is to change legal regulations that need
to regulate in detail and unequivocally the method of payment of supplements for healthcare
workers in order to avoid any doubts and controversy situations. Healthcare providers would
have to adjust their salary calculations in accordance with court decisions in order to avoid

damages caused by conducting court proceedings.

In addition, increase of salary for overtime work of 26% of the base should be revised
in the light of comparative law solutions as well as solutions of some collective agreements in

Serbia.

Conflict of interest: None declared.
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