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CASE REPORT / MPUKA3 BOJIECHUKA
An unperformed autopsy does not exclude the
possibility of proving a physician's error

Sladana Andeli¢
Municipal Institution for Emergency Medical Care, Belgrade, Serbia

SUMMARY

Introduction/Objective Clarifying cases involving suspicious natural death and all forensic problems
connected to such cases is possible only with the aid of a timely and adequately performed autopsy.
The objective of this paper, however, is to point out the fact that it is possible to prove the existence of
a physician’s error, even when an autopsy had not been performed.

Case report The Emergency Medical Service (EMS) team had been dispatched to respond to a call for
help by a 53-year-old woman, complaining of chest pain, shortness of breath, and dizziness. The pain was
located in the center of her chest and would increase in response to palpation, change of body position,
and deep breathing. The physical examination was normal. The EMS physician concluded that it was
not necessary to perform electrocardiography (ECG). Forty minutes later, the EMS team was dispatched
to see the same patient again, this time for suspected cardiac arrest. Protocol-based cardiopulmonary
resuscitation (CPR) for asystole was performed, without success. After 30 minutes, CPR was discontinued
and the patient was declared deceased. Although the patient’s relatives did not allow an autopsy to be
performed, they did send a claim to the Health Inspector at the Ministry of Health of Serbia, demanding
an internal review of the physician’s professional work. It was concluded that the physician should have
performed ECG, but that the true cause of death could only have been determined through a timely

and adequately performed autopsy.

Conclusion An unperformed autopsy does not exclude the possibility of proving a physician’s error.
Keywords: absence; evidence; autopsy; physician'’s error

INTRODUCTION

A physician’s error is defined by the Law on
Health Care of the Republic of Serbia, Article
186, Paragraph 1 [1]. According to the Law, a
professional error implies unconscientious treat-
ment, neglecting of professional duties in pro-
viding healthcare, failure to comply with defined
rules and professional skills in providing health-
care which leads to injury, damage, deterioration
of health or loss of body parts in a patient. [1].
This legal norm represents the basis for assess-
ment of possible ethical and legal responsibilities
of doctors whose errors had caused a worsening
in patients’ health or lethal outcomes. In Ger-
many, the Robert Koch Institute proclaimed that
40,000 complaints on suspected physician’s er-
rors are made yearly and that of those more than
12,000 remain unconfirmed. They also conclud-
ed that more people are affected by physician’s
errors than by traffic accidents each year [2, 3].
Researchers in the USA concluded in the year
2000 that 44,000-98,000 patients die annually as
a result of physicians’ errors [4, 5].

The only way to truly discover the manner
and cause of sudden death is through autopsy
findings [6]. In cases where a person had asked
for medical help, which was then followed by
a lethal outcome, a question is sometimes put
forward whether the physician had done every-
thing, diagnostically and therapeutically, that
was within his power and in accordance with

the principles of modern medical science and
practice [7, 8]. Accordingly, it is possible to initi-
ate a criminal justice procedure for the criminal
offence of medical malpractice (Article 251 of
the Criminal Code of the Republic of Serbia).
Clarifying cases involving suspicious natural
death and solving forensic problems connected
with such cases is possible only with the aid of
a timely and adequately performed autopsy [9].
However, if an autopsy had not been performed,
that does not necessarily testify that a medical
error did not exist [10]. In such cases, the judi-
cial decision is mostly based on forensic evalu-
ation, and the duration of the judicial process
and correctness of the verdict mostly depend on
the quality of performed medical expertise [11].

The objective of the paper is to point out
that even if an autopsy had not been performed,
there are still possibilities to prove that a physi-
cian’s error did occur.

CASE REPORT

The Emergency Medical Service (EMS) team
was dispatched at 2:40 p.m. to respond to a
call for help by a 53-year-old woman, suffer-
ing from asthma, chronic gastritis, and chole-
cystitis. On team arrival, the patient was con-
scious, alert and oriented. She complained of
chest pain, shortness of breath, and dizziness.
Her pain was located in the center of her chest

Received  MpummeHo:
March 24,2019

Revised - PeBusnja:
August 4, 2019

Accepted - MpuxeaheHo:
August 6, 2019

Online first: August 14,2019

Correspondence to:

Sladana ANDELIC

Municipal Institution for Emer-
gency Medical Care

Franse d'Eperea 5

11000 Belgrade

Serbia
novizivot94@gmail.com



774

Andeli¢ S.
CHEST PAIN
State of consciousness (AVPU scale)
ABC approach
Patient is conscious, does not appear to Patient is conscious; has difficulty Patient without consciousness,
be a critical patient breathing; is pale, cold and clammy breathing or pulse
7~ [ SAMPLE history v
Chest pain description: LIQROPPPAA Start
- Family history: diabetes, stroke, heart attack, ¢IR.
Immediate hypertension, angina pectoris;
assessment Risk factors and data on lower extremities’ injury
< 10 minutes or intervention in the abdomen or pelvis
a
Physical examination: BP, HR, RR, Sa0O,, BG, T,
neck vein distention, auscultation of the heart and
lungs, chest percussion, pulsus paradoxus, veins
“—_ | ofthe legs
Nondiagnostic ECG, . . .
hemodynamic instability I ST elevation | I ST depression | | Nonspecific, normal
! '
Pneumothorax? Aortic dissection? Pulmonary embolism? Suspect ACS
Auscultation? Significant BP difference Wells® score?
Percussion? (> 20 mmHg) between two
arms?

Figure 1. Prehospital assessment of chest pain; AVPU (A - alert; V - verbal response; P - response to pain; U — unresponsive); ABC (A - airway,
B - breathing, C - circulation); SAMPLE [S - signs/symptoms, A — allergies, M — medications, P — past illnesses, L — last oral intake (last menstrual
cycle), E - events leading up to present illness]; LIQROPPPAA [L - location, | - intensity (on the scale 0-10), Q — quality, R - region and radiation,
O - onset, P — precipitation events, P — progression, P — previous episodes, A — alleviating factors, A — aggravating factors]; BP - blood pressure;

HR - heart rhythm; RR - respiratory rate; SaO, - oxygen saturation

and would increase in response to palpation, change of
body position and deep breathing. The patient was of un-
changed skin color, afebrile, eupneic, normofrequent (pulse
88 beats/minute) and normotensive (BP 130/80 mmHg).
On auscultation, her heart was of regular rate and rhythm,
with normal S1 and S2, without murmurs, rubs, or gal-
lops. Her breath sounds were diffusely decreased bilater-
ally with prolonged expirium, without crackles, rhonchi,
or wheezes. Her abdomen was soft, non-tender and non-
distended, with normoactive bowel sounds and without
hepatosplenomegaly. Her extremities were symmetric in
appearance with preserved motor and sensory function,
without deformities or edema. Neurological findings were
within normal limits. Based on many years of experience,
the physician evaluated that it was not necessary to per-
form an electrocardiogram (ECG). The patient was treated
with intramuscular injections of diclofenac and dexasone
and advised to call the EMS again should her condition
deteriorate. They left at 3:10 p.m. At 3:46 p.m. the EMS
team was dispatched to the same address again, this time to
deal with a suspected cardiac arrest. The patient was now
unconscious, not breathing, and had no pulse. The defibril-
lator monitor presented asystole. Cardiopulmonary resus-
citation (CPR) was performed adhering to non-shockable
rhythm protocol, but it was unsuccessful. At 4:05 pm, CPR
was discontinued and the patient was declared deceased.
At the time, the patient’s family did not allow an au-
topsy, but later they did send a claim to the Healthcare
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Inspector at the Ministry of Health of the Republic of Ser-
bia demanding an internal review of the physician’s pro-
fessional work. Complete documentation was analyzed:
the order for review issued by the Healthcare Inspector,
the complaint of the patient’s family, transcripts of the re-
corded conversation with the EMS 194 Dispatch Center,
the physician’s reports, the physician’s statement and the
statement given by the Head EMS Technician in charge
of equipment, who testified that the EMS team were in
possession of all the necessary equipment to perform an
ECG and that the equipment was in working order. It was
concluded that the physician should have performed an
ECG, but that the true cause of death remains unknown
since the autopsy had not been performed.

DISCUSSION

Physician’s errors are defined by the Criminal Code (CC)
of the Republic of Serbia under the heading of Medical
Malpractice (CC, Article 251) [12]. According to this
CC article, “a doctor who in providing medical services
uses an evidently inadequate means or an evidently un-
suitable treatment or fails to observe appropriate hygiene
standards or evidently proceeds unconscientiously and
thereby causes deterioration of a person’s health, shall
be punished by imprisonment of three months to three
years.” “Evidently inadequate means or evidently unsuit-
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able treatment” covers anything that the physician might
have done or not done that is drastically contrary to the
generally accepted contemporary principles of medical
science and practice, in other words all that represents a
cardinal mistake which falls outside the frame of medical
tolerance [13]. As chest pain can signify an urgent medical
condition, according to the contemporary guidelines for
healthcare of patients with chest pain, a 12-channel ECG
(Figure 1) is the most significant method for reaching the
true diagnosis and applying adequate therapy [14].

The charge of medical malpractice can also be put for-
ward in cases when an undiagnosed disease results in lethal
outcome at a hospital, particularly when it is estimated
that the death could have been prevented by using timely
and adequate therapeutic measures. Inability to reach a
correct diagnosis can sometimes be the consequence of
non-specific clinical features of the disease or it can be the
result of the physician’s failure to correctly interpret the
patient’s complaints [15]. However, it is most commonly
the case of failing to apply all the necessary diagnostic
procedures available (ECG in this case) in order to make
a specific diagnosis. Pejakovi¢ [9] states that superficiality
and incompleteness are elements of medical negligence.
On the other hand, even when the physician had obviously
acted with negligence, a deterioration in the patient’s health
could occur for completely different reasons, for example
an unrelated undiagnosed disease, etc. It can also hap-
pen that the deterioration of the patient’s health occurred
only partially due to the physician’s error and partially as
a result of some other causes that were not influenced by
the physician’s incorrect diagnosis or treatment. It is very
difficult to determine to what extent the deterioration
in the patient’s health was influenced by the physician’s
error and to what extent by other factors [10]. All these
and other circumstances must undergo evaluation and if
criminal responsibility is to be sought, undeniable proof
must be found.

According to an earlier analysis of legal records, it was
discovered that out of 147 cases in which patients had died,
which underwent analysis for suspected medical malprac-
tice, autopsy was performed in only 36% [10]. Bove and
Iery [16] found that information gained as a result of an
autopsy can be helpful to either the plaintiff or the defen-
dant or can even be neutral in a given case. Especially note-
worthy is the finding that in 61% of all the cases in which
the reviewers concluded that the information provided by
the autopsy favored the plaintiff, the defendant was none
the less acquitted of the charge of medical malpractice.
Conversely, in 100% of all the cases in which reviewers
thought that the autopsy findings favored the defense, the
defendants were acquitted.

The definitive judgement on the presence or absence
of the criminal act of medical malpractice is made by the
court. Occasionally, due to insufficient evidence or being
subject to the statute of limitations, the public prosecutor
can abandon criminal pursuit of the physician [11].

In the presented case, an error was made to accept
the request of the relatives and no autopsy had been
performed. It should be emphasized that the will of the
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members of the deceased’s family has no bearing on the
decision to perform an autopsy, regardless of whether it
is a medico-legal or clinical autopsy. Unfortunately, our
current medical practice has often acted contrary to the
regulations, because doctors unjustifiably decided that, on
the basis of a personally signed request by one of the fam-
ily members, a clinical autopsy would not be performed.
Namely, there was an erroneous presumption that family
members cannot forbid a medico-legal autopsy, but do
have the right to ban a clinical autopsy, which is not at all
true. In other words, according to current legal provisions,
the family of the deceased has no legal right to suspend an
autopsy if it is indicated by medical and/or legal criteria.

According to legal regulations in Serbia, each deceased
is to be examined by a medical doctor, who is to determine
the time and cause of death (Law on Health Care of the
Republic of Serbia, Article 203, Paragraphs 1 and 2) [1].
The said medical doctor is obligated to immediately con-
tact the police should he not be able to determine the cause
of death based on available medical records, as described
by the Law on Health Care of the Republic of Serbia, Ar-
ticle 204, Paragraph 1. [1]. The police would then notify
the public prosecutor, whose obligation it is to determine
the need for an autopsy. According to the Law on Health
Care of the Republic of Serbia, Article 206, Paragraph 2,
an autopsy should be obligatorily performed at the request
of a member of the immediate family of the deceased per-
son or if a death occurs in the course of a diagnostic or
therapeutic procedure or even after the procedure if there
is reason to believe that the death occurred in connection
with the said procedure [1].

The family refused to allow an autopsy to be performed,
but later put in a request for a review of the physician’s
performance to the Health Inspector at the Ministry of
Health. Since only a timely and adequately performed
autopsy can determine the cause of death, as well as the
elements of alleged medical malpractice as described in Ar-
ticle 251 of the CC of Serbia, the fact that the autopsy had
not been performed ruled out the possibility of proving
a cause and effect relationship between the actions of the
physician and the deterioration of health of the deceased
[17]. Therefore, the physician in question could not be
charged with a crime.

However, through analysis of all available documen-
tation, it was possible to determine that the physician
had not complied with generally accepted contemporary
guidelines of medical science and practice in diagnosis
and treatment of chest pain, which state that a 12-channel
ECG (Figure 1) is the most significant method for making
the right diagnosis and applying adequate treatment when
dealing with chest pain.

Therefore, on the basis of medical records and other
collected evidence, it was possible to conclude that this was
a case of a physician’s error, even though the autopsy had
not been performed and it was not indisputably proven
that this error had anything to do with the patient’s dete-
rioration of health and ultimately death.
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HeusBpleHa 06ayKumja He UCK/bydyje moryhHOCT A0Ka3uBakba IeKapCKe rpeLuKe

CnabhaHa Anhenuh
lpapckm 3aBog 3a XUTHY MeauUMHCKY nomoh, beorpag, Cpbuja

CAXETAK

YBoa/Lum Pasjawtbetrbe crlyyajeBa HejacHe NpupofHe CMpTU
1 peluaBarbe CBUX CYACKOMEAULIMHCKMX Npobnema y Be3n ca
TVM CilyyajeBrMa Moryhu cy camo Ha OCHOBY 6/1aroBpeMEHO 1
afleKBaTHO M3BpLUEHE 06ayKLMje.

Linsb papa je fa yKaxke Ha UnkbeHNLY fia Hen3BpLUeHa obpyKumja
He McKIbyuyje MoryhHOCT AoKa3nBatba SIeKapCKe rpeLUKe.
Mpuka3s 6onecHuKa Ekvina xutHe MeguumHcke nomohu ynyhe-
Ha je Ha MHTepBeHUWjy Kof 6onecHuLe ctape 53 roguHe 360r
60na y rpyavma, oTexaHor gucara 1 Hecsectuue. bon je 6ro
NIOKa/IN30BaH y CpeAHem Aeny rpyaHe KoCTu, MojayaBao ce Ha
AOAMP, NPU NPOMEHM NOJOXaja TeNa 1 ca fiy6oKUM JrcatbeMm.
Dur3nKanHu Hanas no cucTemrma je 6mo ypepa. Jlekap xut-
He MeZMUVHCKe MomMohu je npoLeHno a He Tpeba ypaanTu
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EKT. Mocne 40 MuHyTa eknna je noHoBo 6una ynyheHa Kop,
oBe 6ornecHyLe 360r cymhbe fia je AOoLWOo O CpYaHor 3acToja.
KapauonynmoHanHa peaHnmMaLuuja cnpoBeAeHa no NpoToKo-
1y 3a acuctonujy 6una je 6e3ycnetuHa, Te je nocne 30 MHyTa
npornaiieH CMpTHY ncxog. Mlako mopoauua Huje fo3Bonuna
06ayKuujy, nogHena je xanby MuHucrapctsy 3apasiba Cpbuje,
Koje je ofpeannio YHyTpallky NPOBepY KBanuTeTa CTPYUYHOT
paja JoKTopa. 3aK/byyeHo je Aa je Tpebano Aa nekap ypaau
EKT, anu pa je jeanHo o6ayKumjom morao 6uty yTBpheH npasu
Y3POK CMPTU.

3aksbyyak HeusBpLueHa ayToncuja cBakako Huje AoKa3s Hemo-
CTOjarba fleKapcKe rpeLuKe.

KrbyuHe peuut: ofcycTBO; [OKa3; 064yKLWja; TeKapcKa rpeluka
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