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REGULATORY STANDARDS IN MEDICINE / PET'YJIATOPHU CTAHAAPOUY MEOUL I
Criminal responsibility for medical malpractice in the
jurisdictional practice of Serbia

Vladimir Mileti¢
First Basic Court of Belgrade, Belgrade, Serbia

SUMMARY

In the field of protection and improvement of people’s health, there is a special importance of legally,
efficiently, regularly, professionally, and punctually providing medical care, performing other healthcare
services, or simply providing medical assistance or care. In this way, an essential social function is achieved,
as well as the protection of the constitutionally proclaimed right of physical and mental integrity of the
public. However, deterioration of an individual’s health who has been medically assisted is possible in
the process of providing medical, or any other assistance in the field of medicine.

If it is a gross medical misconduct or any other type of medical misconduct, or gross violation of a profes-
sion’s rules, because of which there is a possibility of deterioration of health of one or more individuals,
then the crime of medical negligence, for which there are strict statutory offences, applies. This article
addresses the aspect of theory and practice about the significance, social jeopardy, and prevalence of
this crime, or criminal policy of courts in the Republic of Serbia, alongside many articles in the printed
and electronic media which provoke great public attention and rough comments.
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INTRODUCTION

People’s healthcare, along with life protection
and bodily integrity, represents a social func-
tion which every country has performed from
the early ages to the present. This is proven by
many crimes from which these personal and
social values are protected. However, the care
has not always been complete, efficient, evenly
distributed, and general. There had been minor
or greater differences in incriminations of vio-
lating or imperiling these social values, depend-
ing on the characteristics and the type of a state
organization. Since the bourgeois revolution in
France, the protection of these social values has
gained significance, considering the declared
human rights and freedoms. The protection of
these human rights was proclaimed as a part of
universal (United Nations) and regional (Coun-
cil of Europe) international documents and
constitutions of states as the highest legal acts.

All positive criminal legislations regulate
various forms and aspects of manifestations
of the crimes against health. The situation is
similar in Serbia, where a Criminal Code has
been in effect since January 1, 2006 in which
in Chapter 23, titled Offences Against Human
Health, more felonies against people’s welfare
are anticipated [1]. Namely, these are crimes
against not only the people’s wellbeing, but also
against the right to protect one’s health, guar-
anteed in Article 68 of the Constitution of the
Republic of Serbia.

Among the crimes against human welfare
there is a crime which by its significance, na-

ture, characteristics, perpetrator, the type and
scope of caused consequences is singled out
from Article 251 of the Criminal Code, titled
Medical Malpractice. In the protection of hu-
man health, medical assistance or care for the
ill has special significance. People who are
authorized to provide this kind of assistance
- medical doctors or other health workers —
apart from the appropriate professional educa-
tion should act responsibly and in accordance
with the regulations of the medical profession,
science, and skill. Hence, there is the need for
stronger criminal relief for the ill. Moreover,
in legal theory there are positions that this is
the case of professional crime, or the crime of
professional negligence.

The crime from Article 251 consists of irre-
sponsible medical assistance provided by a doc-
tor, or irresponsible medical assistance, care, or
other medical service provided by any other
healthcare practitioner, which results in health
deterioration of an individual. If the perpetra-
tor of the crime proves to be a doctor or other
medical practitioner, they will be imprisoned
between three months and three years. Unpre-
meditated act, on the other hand, results in a
fine or in imprisonment of up to one year.

In order to recognize the position of the
crime of medical malpractice in relation to the
modern Serbian law, it is necessary to look into
the analysis of Serbia’s jurisdictional practice.
Accordingly, legal regulations are not only ab-
stract terms in legal acts, but also exist in the
everyday police, jurisdiction, and prosecution
practice in various forms and aspects. In this
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analysis, we used available data, previously published in
reports of the Statistical Office of the Republic of Serbia in
the 2006-2015 period, which is the exact period of apply-
ing current positive criminal legislations [2-11].

THE PATTERN AND EXTENT OF OFFENCES AGAINST
HUMAN HEALTH

To begin with, we are going to analyze the state of crime
in general and then the state of offences against human
health, as crimes in Serbia in general in the 2006-2015
period. Afterwards, we are going to analyze the extent,
pattern, and tendencies of manifestations of medical mal-
practice (Table 1).

From the collected data on crime in general and the
crimes against health, we can conclude the following:

1) The highest number of crimes in Serbia was 108,750,
in the lastly analyzed year of 2015, while the lowest number
of crimes was 74,279 in 2010; since then, the number of
crimes has been rising steadily;

2) In contrast, the highest number of crimes against
health was 4,895 in 2008, while the lowest number was
only 3,161, in 2014;

3) Even though it is considered that crimes against
health are significantly involved in the total number of
crimes in the state (especially the crimes against people’s
health that involve drugs and psychoactive substances),
this cannot be concluded from the collected data. Namely,
health crimes are a part of crimes in general, with 5.46% in
2010 (the period with the greatest share), 4.81% in 2008,
with the smallest share of these crimes in total number
of crimes, and 3.43% in 2015, or 3.41% in 2014 (Table 2).

After the opening statements about the crime rate in
general and the rate of crime against health in Serbia in
the 2006-2015 period, we shall analyze the pattern and the
extent of medical malpractice manifestations from Article
251 of the Criminal Code. From the mentioned analysis on
the crime rate, we can conclude the following: 1) the high-
est number of medical malpractice offences, committed in
2015, was 101 (2.71%); 87 (2.75%) were committed in 2014
(these were the years when the highest percentage share
in offences against health was noted); 2) observed number
of crimes committed in 2011 was only 39, the percentage
was 1.02% in 2009, and 1.08% in 2008.

CRIMINAL PROSECUTION POLICY

The statements about the pattern, extent, structure, and
tendencies manifested by offences against human health
in Serbia in general or medical malpractice need to be fol-
lowed by statements about the criminal prosecution policy
for perpetrators of such crimes. Namely, the total number
of reported crimes, which has been shown previously, is
not the real number of committed crimes in general, as
well as the crimes against health, since there has always
been a “gray” or “dark” number of crimes or the loss of
crimes.
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Table 1. Medical malpractice involvement in the total number of
crimes in Serbia in the 2006-2015 period

Year | Total number of crimes | Crimes against health %

2006 105,701 4,260 4.03
2007 98,702 4,440 4.5

2008 101,723 4,895 4.81
2009 100,026 4,490 4.49
2010 74,279 4,052 5.46
2011 88,207 3,409 3.86
2012 92,879 3,603 3.88
2013 91,411 3,464 3.79
2014 92,600 3,161 341
2015 108,759 3,731 343

Table 2. Medical negligence involvement (Article 251, Paragraph 3)
in offences against human health in Serbia in the 2006-2015 period

Year | Crimes against health Cnme;af:g;nra,:rrt]l;le el %

2006 4,260 68 1.6
2007 4,440 85 1.91
2008 4,895 53 1.08
2009 4,490 46 1.02
2010 4,052 47 1.16
2011 3,409 39 1.14
2012 3,603 58 1.61
2013 3,464 76 2.19
2014 3,161 87 2.75
2015 3,731 101 2.71

However, the data about the ratio between the reported
and accused individuals for crimes in general, or for spe-
cific crimes, is quite interesting. Accordingly, from the
total number of reported medical malpractice crimes,
the number of the accused is significantly lower, which
is legally supported (rejecting the appeal, adjournment
or discontinuance of proceedings); hence, courts of com-
petent jurisdiction accept significantly lower number of
individuals in comparison to the number of the reported
ones, or their crimes (Table 3).

In order for a statement on medical malpractice to be
comprehensive and complete in the modern criminal law,
it is necessary to take a closer look at the place, the time,
and its analysis in the statistical practice of Serbia, apart
from the theoretical analysis of the positive legal solutions
for these crimes, or its forms and types of manifestations
in the legal theory and court practice.

From the collected statistical data on criminal prosecu-
tion of perpetrators of this crime, we can conclude the
following:

1) There was no interruption of investigation at any
time for this crime;

2) The number of terminations of this crime is slightly
higher because of the law. Hence, investigation was mostly
terminated in 2007, in 9.41% of the cases; in 2006 investi-
gation was terminated in 8.82% of the cases (thus, almost
every 10th report was dismissed by terminating the in-
vestigation);

3) When it comes to this particular crime, there is a
great number of rejected reports. The highest number of

www.srpskiarhiv.rs ‘



382

Mileti¢ V.
Table 3. The way of termination of the previous proceeding for a medical malpractice crime in Serbia in the 2006-2015 period
Year Number of reports Rejected reports % Interrupted proceeding % Terminated proceeding %
2006 68 31 45.59 0 0 6 8.82
2007 85 46 54.12 0 0 8 9.41
2008 53 28 52.83 0 0 2 3.77
2009 46 36 78.26 0 0 0 0
2010 47 28 59.57 0 0 4 8.51
2011 39 26 66.66 0 0 1 2.56
2012 58 20 34.48 0 0 5 8.62
2013 76 41 53.95 0 0 0 0
2014 87 61 70.11 0 0 1 1.15
2015 101 89 88.12 0 0 0 0

rejected reports was in 2015, with 89 out of 101 reports
declined (88.12%). Usually, the number of rejected reports
was more than one half of the submitted reports, except in
2012, when “only” 24.47% of the reports was rejected, and
in 2006, when 45.59% of the reports was rejected.

THE CRIMINAL POLICY OF COURTS

In order to completely examine the efficiency of measures
and agents which serve the state or the society, for facing
and terminating various forms and types of manifesta-
tions of modern crime in general, as well as crime against
health, we have to look further at the place, time, and the
analysis of the criminal policy of courts. Reportedly, it is
the analysis and comparison of the number of reported, ac-
cused, and sentenced individuals for the crime of medical
malpractice which represents the object of our empirical
examination in Serbia in the period of 2006-2015, or the
analysis of the type and gravity of punishments, as well as
other criminal sanctions for perpetrators of this crime.

Crimes against health are the type of crime for which
all modern legislations (including the legislation of Serbia)
impose sentences of imprisonment for different periods of
time. However, although imprisonment is the punishment
for the crime of medical malpractice, in most of the cases,
other criminal sanctions are also imposed. This shows the
final result of the state’s consistency of confronting these
crimes and the efficiency of applied sanctions set by courts
in the criminal procedure (Table 4).

Table 4. The ratio of individuals reported, accused of, and sentenced
for medical malpractice in Serbia in the 2006-2015 period

Year | Reported | Accused % Sentenced %

2006 68 13 19.12 2 2.94
2007 85 27 31.76 8 9.41

2008 53 28 52.83 5 9.43
2009 46 22 47.83 7 15.22
2010 47 14 29.79 3 6.38
2011 39 14 35.90 6 15.38
2012 58 22 37.93 9 15.52
2013 76 43 56.58 7 9.21

2014 87 29 33.33 5 5.75
2015 101 15 14.85 3 297
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Upon analyzing the data on the ratio between reported,
accused, and sentenced individuals for the crime of medi-
cal malpractice in the observed period of time, we can
conclude the following:

1) The percentage of the accused in comparison to the
reported varies;

2) The percentage of the accused out of the total num-
ber of the reported individuals was the lowest in 2015
(19.85%), and in in 2006 (19.12%);

3) The greatest percentage of accused individuals was
in 2013 and it amounted to 56.58%;

4) When it comes to the number of the accused in com-
parison to the number of the reported, the situation is not
very good. This is supported by the fact that the greatest
percentage of the accused (every sixth of the reported), was
15.38% in 2011, and 15.22% in 2012 and 2007;

5) Exceptionally small share of the sentenced for this
particular crime, 2.94%, was in 2006; the percentage was
2.97% in 2015 (Table 5).

So that we could better understand the difference be-
tween the accused and the reported individuals for the
analysis of the crime of medical malpractice, we shall
analyze the ways of solving the reported crimes. From the
collected data we can conclude the following:

1) The percentage of terminated procedure cases varies
from the minimum of 0.99% in 2015 and 1.72% in 2012
to the maximum of 13.21% in 2008 and 10.59% in 2008;

2) The percentage of individuals who are legally excul-
pated varies in accordance with the year of the analysis;
the minimum was 2.13% in 2010, while the percentage
amounted to 19.56% in 2009, and to 18.87% in 2008;

3) It is similar with individuals for whom the report
was rejected; the percentage varies from the minimum of
0.99% in 2015 or 2.56% in 2011 to the maximum of 13.16%
in 2013.

It is necessary to analyze the severity or lenience of the
courts’ punishment policies for this crime. This can be
done by observing the type of imprisonment sentences
(considering the legally imposed punishment for the
crime), as well as other types of punishment (Table 6).

We are going to analyze imposed penalties for medical
malpractice because this punishment is the only one re-
solved in the Criminal Code. However, the collected data
shows that even this statutory punishment was rarely im-
posed on the perpetrators of the crimes against health.
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Table 5. Ways of solving a reported medical malpractice crime in the Serbia in the 2006-2015 period

Year Proclaimed guilty % Terminated procedure Exculpated % Accusation dismissed %

2006 2 2.94 3 4.41 2 2.94 3 4.41

2007 8 9.41 9 10.59 3 3.53 6 7.06
2008 5 943 7 13.21 10 18.87 4 7.55
2009 7 15.22 2 4.34 9 19.56 2 4.34
2010 3 6.38 4 8.51 1 2.13 2 4.26
2011 6 15.38 4 10.26 3 7.69 1 2.56
2012 9 15.52 1 1.72 10 17.24 2 3.45
2013 7 9.21 6 7.89 9 11.84 10 13.16
2014 5 5.75 7 8.05 7 8.05 7 8.05
2015 3 297 1 0.99 10 9.9 1 0.99

Table 6. Imposed imprisonment penalties for perpetrators of the crime of medical malpractice in Serbia in the 20062015 period

Year Sentenced Imprisonment of Imprisonment of | Imprisonmentof 6 | Imprisonment of Imprisonment of
2-3 years 1-2 years months to 1 year 3-6 months 2-3 months
2006 2 0 0 0 0 0
2007 8 0 0 2 1 0
2008 5 0 0 0 0 0
2009 7 0 0 0 2 0
2010 3 0 0 0 0 0
2011 6 0 0 0 1 0
2012 9 1 0 1 1 0
2013 7 0 0 1 0 0
2014 5 0 0 0 2 0
2015 3 1 0 0 0 0

Table 7. Other types of imposed sanctions for perpetrators of medical malpractice in Serbia in the 2006-2015 period

Year |Sn € dnif/?gsglds Fine payment Probation Wa;r;l:g 57 f‘r?er;ifjtr“e/se Exculpated Additional fine
2006 2 1 1 0 0 0 0
2007 8 0 5 0 0 0 0
2008 5 0 4 0 0 0 0
2009 7 0 5 0 0 0 0
2010 3 0 3 0 0 0 0
2011 6 0 5 0 0 0 0
2012 9 3 2 0 0 0 0
2013 7 0 6 0 0 0 0
2014 5 0 3 0 0 0 0
2015 3 1 1 0 0 0 0

Namely, the most usual punishment was imprisonment
of 3-6 months, twice in 2009 and 2014 and once in 2007,
2011, and 2012. Imprisonment of six months to one year
was imposed twice in 2007 and once in 2012 and 2013. The
most severe punishment of imprisonment of 2-3 years was
imposed only once, in 2012 and 2015. It is interesting that
the imprisonment of 1-2 years, as well as imprisonment
of 2-3 months, were not imposed at all.

Even though imprisonment verdicts in the Criminal Code
of Serbia against perpetrators of offences against human
health are imposed in the criminal policy of courts (or the
policy of imposing criminal sanctions), there are other kinds
of criminal sanctions. Therefore, the courts punished the per-
petrators of medical malpractice by fine and by probation.

It is interesting to mention the fact that in jurisdictional
statistics there is no data on imposed security measures
which could serve as punishment for perpetrators of this
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crime, such as: 1) prohibition of performing their jobs,
activities, duties, and 2) deprivation of objects, nor is there
any data on imposed measures of impounding the property
gained by performing the crime (Table 7).

Although the punishment for medical malpractice is
imprisonment, regulated in the Criminal Code in juris-
dictional practice observed in the period of 2006-2015, it
can be concluded that the perpetrators were punished in
other ways. So, based on the analyzed data for this crime,
we can conclude the following:

1) A warning issued by the court, corrective measures
(which is expected since underage individuals cannot be
considered to be the perpetrators a crime), an additional
fine, as well as exculpation supported by law, were not
imposed at all,

2) Payment of a fine as the main punishment was im-
posed rarely — only once in 2006 and 2015, and as many
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as three times in 2012, while in the other analyzed years
this punishment was not imposed on the perpetrator, and

3) Probation was the most common punishment (apart
from imprisonment). It was present in every year, but im-
posed differently, at least once in 2006 and 2015, five times
in 2007 and 2011, and as many as six times in 2013.

CONCLUSION

Among the crimes against human welfare (so-called of-
fences against human health) there is a crime which by its
significance, nature, characteristics, the perpetrator, the
type, and scope of the caused consequence is singled out
from Article 251 of the Criminal Code of Serbia, and it is
medical malpractice. In the protection of human health,
medical assistance or care for the ill has special signifi-
cance and role. Individuals who are authorized to provide
this very kind of assistance — medical doctors or other
health workers, apart from the appropriate professional
education, should act responsibly in accordance with the
regulations of the medical profession, science, and skill.
Hence, there is the need for stronger criminal relief for the
ill. Moreover, in legal theory there are conceptions that this
is the case of professional crime, or the crime of profes-
sional negligence.

The crime from Article 251 of the Criminal Code of the
Republic of Serbia, under the name of medical malpractice,
not only consists of violation of the rules for treating an ill
individual by a doctor of medicine or dentistry, but also of
illegal behavior of medical practitioners while performing
any medical assistance. This crime consists of irresponsible
medical assistance or care provided by a doctor or some
other health practitioner which results in health deteriora-
tion of an individual.

From the conducted empirical research on the extent,
the structure, dynamics, criminal prosecution policy or
criminal policy for medical malpractice, which is based on
statistical data in Serbia collected in the 2006-2015 period,
we can conclude the following:

1) In comparison to the total number of crimes per-
formed in Serbia, which was 108,750 in 2015, 74,279 in
2010, the highest number of crimes against health was in
2008 - 4,895, while the lowest number of these crimes
was committed in 2014 - only 3,161. Health crimes are a
part of crime in general, with a small share of only 5.46%
in 2010 (when the maximum share was noted), or 4.81%
in 2008, to the smallest share of these crimes in crime in
general, in 2015, with only 3.41% and 3.43% in 2014 and
2015, respectively.

2) Medical malpractice was mostly present in 2014 and
2015, with 87 101 crimes, respectively; these were the years
when the biggest share of these crimes was noted: in 2014
and 2015 the share was 2.75% and 2.71%, respectively. The
crime was least present in 2011, with only 39 crimes, while
the percentage was 1.02% in 2009 and 1.08% in 2008.

3) Considering the policy of criminal prosecution of
this crime’s perpetrator, we can say that the investigation
was never interrupted, while a slightly higher number of
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terminations of investigation existed, supported legally.
Hence, the investigation for this crime was mostly termi-
nated in 2007, with 9.41% of the cases, and in 2006, with
8.82% of the cases (approximately every 10th report of the
crime was ended by termination). However, it is obvious
that there were many rejected reports. Moreover, reports
for this crime were rejected mostly in 2015 - 88.12% (89
out of 101 received reports were rejected). The number
of rejected reports was more than one half of the received
reports, except in 2012, when “only” 34.48% of the reports
(approximately one third) were rejected, or in 2006, when
45.59% of the reports were rejected.

4) Upon analyzing the ways of dealing with the reports,
it can be seen that the number of investigation termina-
tions from the legal aspects is insignificant because it var-
ies from the minimum 0.99% in 2015 and 1.72% in 2012
to the maximum of 13.21% in 2008 and 10.59% in 2008.
However, the number of individuals who were legally ex-
culpated ranges from the minimum of 2.13% in 2010 to
19.56% in 2009, or 18.87% in 2008. It is similar with the
individuals who had been reported but the report was re-
jected. This number goes from the minimum of 0.99% in
2015 or 2.56% in 2011 to the maximum of 13.16% in 2013.

5) While analyzing the ratio of the reported, accused,
and sentenced individuals for medical malpractice, we can
see that the least of them were accused in 2015 - only
14.85% (roughly every sixth reported perpetrator), or in
2006 - 19.12% out of the total percentage of the reported
individuals, while the highest percentage of the sentenced
individuals (56.58%) was in 2013. Regarding the number
of the sentenced individuals, in comparison to the number
of the reported, the highest percentage of sentenced indi-
viduals (approximately every sixth out of the reported) was
15.38% in 2011, or 15.22% in 2012 and 2007. Furthermore,
a very small share of the sentenced for this crime was in
2006 and 2015, with 2.94% and 2.97%, respectively.

6) Even though this crime demanded a punishment of
imprisonment, it was rarely imposed. Reportedly, in most
of the cases, the punishment was imprisonment for 3-6
months, which happened twice in 2009 and 2014, and once
in 2007, 2011, and 2012. This is followed by imprisonment
from six months to one year, which was the sentence twice
in 2007 and once in 2012 and 2013. The gravest punish-
ment is imprisonment for 2-3 years and it was imposed
only once in 2012 and 2015. Interestingly, imprisonment
that ranges 1-2 years, as well as imprisonment for 2-3
months, was never imposed.

7) Other punishments were imposed as well. Warnings
issued by courts, corrective measures, additional fines, and
legally supported exculpation were never imposed; a fine
as the main punishment was imposed rarely — only once
in 2006 and 2015, and up to three times in 2012 — while
the other analyzed years did not show the occurrence of
this punishment. Finally, probation was the most frequent
type of punishment (apart from prison); it occurred every
year — at least once in 2006 and 2015, to up to five times in
2007 and 2011, and as many as six times in 2013.
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KpuBuuHa 04roBOpHOCT 32 MeAULMHCKY rPeLLKY Y CyacKoj npakcu Cpbuje

Bnagumup Munetnh
Mpeu ocHoBHY cyA y Beorpagy, beorpag, Cpbuja

CAXETAK

Y obnactu 3awTtnTe 1 nobosbluatba 3apaBsba JbyAn NOCTOjN
nocebaH 3Hayaj 3aKoHUTOT, epUKacHOT, PefoBHOT, Mpodecro-
HasHOT 1 MPaBOBPEMEHOT MNpy»Kaktba MEANLIMHCKE 3alTuTe,
obaBrbarba APYrUX 30PaBCTBEHNX YCITyra, UM jeJHOCTaBHO Mpy-
Kara MeanunHCKe noMohn nnu Here. Ha Taj HaumH ce ocTBa-
pyje 61THa ApyluTBeHa dYHKLWMja, Kao 1 3aLiTiTa YCTaBOM Npo-
KnamoBaHor npasa Ha GU3NYKIN U MEHTASTHU MHTErPUTET JbyAN.
MebyTum, noropluarbe 3apaBsba NojearHLa yCien MeauUMHCKe
rpeLLke je moryhe y npoLecy npyara MeguumHcke nomohu
nnu nomohu 6uno Koje Apyre 3apaBCcTBEHE AENATHOCTY.

AKo ce pagy o rpy60oj MeauLMHCKO] rpeLuLy, HEMPOMUCHOM Mo-
HaLuarby 61no Koje apyre BPCTe Uy rpybom KpLuerby npaBunia
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CTpYyKe, 360r Yera NoCcToju MOryhHOCT noropLuakba 3apassba
nojeaunHLa unwv Brwe ocoba, OHAA NOCTOj KPUBUYHO AEN0
MeAVLMHCKe rpeLuKe 3a Koje 3akoH npeaBuha ofroBopHOCT 1
KaxHomBOoCT. OBaj UnaHak roBOpU O TEOPUJCKOM V1 NMPAKTUYHOM
3Hauajy, APYLITBEHOj ONACHOCTU 1 PacnpOCTPateHOCTN OBOT
KPUBUYHOT fiena 1 0 Ka3HeHoj NonmTuLm cynosa y Penybnuuym
Cp6wjy, nopes MHOTUX YnaHaKa y NCaHNM 1 eNEeKTPOHCKIM
MeAujuMa Kojy 13a3nBajy BENMKY MaXby jaBHOCTW 1 rpybe
KOMeHTape.

Krbque peun: 34paB/be; KOUBUYHO AeN0; OATOBOPHOCT; KpU-

BMYHa CaHKLU/Ija; NOJINTUKA KPUBUYHOT roHberba; Ka3HEHa MNo-
JINTUKa CyfoBa
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