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SUMMARY

The nature of some mentalillness is such that persons affected by their conduct endangering life, health
and safety, as well as life, health and safety of others from their surroundings. These persons, because
of their mental condition, are often unable to properly assess their own interest. Because of the above
it is permitted for these persons, under certain circumstances, to be forcibly hospitalized against their
will. However, the problem of involuntary hospitalization of persons with mental disorders remains a
controversial and complex ethical and legal problem, because it is characterized by a conflict of oppos-
ing interests and moral values. The main reason is the fact that involuntary hospitalization is an act of
deprivation of liberty and intervention into the personal integrity, which at that the measure is taken
against the individual who has not committed any crime. In order to provide restricted approach to
the application of compulsory hospitalization, it is necessary to pass a legislation on the protection of
persons with mental disorders that would more closely define the undertaken proceedings, reasons
and conditions for involuntary detention and involuntary hospitalization in a psychiatric institution,
forced detention of voluntarily hospitalized persons and penal policy violation of this law. It is neces-
sary to initiate the procedure for amending the Law on Contested Procedure, which would reform the
procedure for compulsory hospitalization, as an important segment of mentally disordered persons’

rights, in order to be in accordance with international and European standards within this field.
Keywords: involuntary hospitalization; psychiatry; law on contested procedure

INTRODUCTION

Persons suffering from mental disorders are
not a minor, isolated or neglectable category
of population. Mental disorders form a large
group of heterogeneous disorders which in dif-
ferent periods of life endanger more than 25%
of people in a certain population, regardless of
their sex, age, educational or social status, or
background, regardless if they are from urban
or rural areas.

Consequences of mental disorders expressed
in these parameters indicate their damaging
economic effects, both for the persons affected
and their families and the society as a whole.
Therefore, preservation and improvement of
mental health have one of priority positions in
healthcare and social reality of each country,
because investing in mental health is the foun-
dation of social and economic prosperity.

The nature of certain mental disorders is
such that, the person with a mental disorder
endangers their own life, health and safety as
well as the lives, health and safety of others in
their surroundings. Due to their mental condi-
tion, these persons are often not in the position
to adequately assess their own interest. Thus,
it is permitted for these people to be, under

certain circumstances, involuntarily commit-
ted in a healthcare institution without their
consent. However, the problem of involuntary
hospitalization of people suffering from mental
disorders still remains one of controversial and
complex ethical and legal problems, because it
is characterised by a conflict of opposing moral
interests and values [1]. The main reason is the
fact that involuntary hospitalization represents
an act of taking away freedom and invading
personal integrity of the individual, making this
measure identical to that undertaken against
an individual who has not committed a crime
[2]. With regard to social justification of in-
voluntary hospitalization, there are different
viewpoints, starting from the opinion that it
should be prohibited (supported by drastic ex-
amples of its mistreatment) to the viewpoint
that involuntary hospitalization is a legitimate
device for the protection of the society [3].
Today, involuntary hospitalization is consid-
ered an acceptable method of social control of
persons with mental disorders, provided it is
the only way to protect them, and that certain
measures were undertaken before the relevant
legal procedures are applied to avoid any mis-
treatment of the involuntarily committed per-
sons, also providing adequate placement, living
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conditions, treatment, rehabilitation and habilitation, as
well as that their rights are respected [4].

Paternal approach in medicine should be avoided in
favour of holistic healthcare concept, with the implementa-
tion of the protection of the patients’ rights [5]. Therefore,
conditions have been created for the doctors to understand
that involuntary hospitalization is not just a specialistic
medical issue and that the doctor should not be the only de-
cisive factor regarding hospital care of mentally ill persons.

Procedure for involuntary hospitalization is a method
which is applied when deciding on the involuntary com-
mitment of a mentally ill person in a stationary psychiatric
facility; it also involves extension of involuntary hospitali-
zation, as well as bringing decision on discharge of an invol-
untarily committed person from a psychiatric facility prior
to expiry of the term for which the hospitalization measure
has been determined [6]. A special form of involuntary
commitment in a psychiatric institution is the continuation
of the hospital treatment of persons with mental disorders
after the consent for medical treatment has been with-
drawn, i.e. involuntary continuation of willingly started
treatment, which is the main subject of this paper.

Normative framework for involuntary hospitalization
is contained in the Constitution of the Republic of Serbia,
in the generally accepted rules of international law and ap-
proved international agreements. The Constitution of the
Republic of Serbia guarantees human rights and foresees
general conditions for their limitation. According to the
Article 20 of the Constitution of the Republic of Serbia,
human rights guaranteed by law may be limited if the limi-
tation is allowed by the Constitution, for the purposes for
which the Constitution allows it, in the scope necessary to
satisfy the constitutional purpose of limitation in a demo-
cratic society and without disruption of the essence of the
guaranteed right. When limiting human rights, all state
bodies, especially the courts, are obliged to pay attention
to the essence of the right being limited, importance of
the purpose of limitation, nature and the scope of limita-
tion, relation of limitation to the purpose of limitation and
whether there is a way to achieve the purpose of limitation
by a lesser limitation of rights.

When it comes to our legislation, the corpus of special
regulations on involuntary hospitalization includes the
law on healthcare [7], which foresees and regulates basic
human rights in the area of healthcare, and the key one,
the law on extra-judicial proceedings of the Republic of
Serbia from 1982 [8], while some aspects related to invol-
untary hospitalization are covered by family law, criminal
code, etc. In the second section of the law on extra-judicial
proceedings, under the title “Commitment in a health or-
ganisation which performs activities in the area of neu-
ropsychiatry®, the legislator has regulated the reasons and
conditions for involuntary hospitalization at a stationary
psychiatric institution, as well as the method of action in
cases of voluntary and involuntary hospitalization.

Mentally ill persons who are not capable of granting
consent may be placed in a psychiatric institution at the
request and with a written consent of a member of immedi-
ate family or legal representative. A child or a minor may be
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placed in a psychiatric institution with a written consent of
alegal representative. In case the psychiatrist believes that
the legal representative is not acting in the best interest of
the child, a mentally ill minor, or a person without working
capabilities, the health institution is obliged to immediately
notify the relevant guardianship body thereof.

Involuntary hospitalization is regulated by having the
reasons and conditions defined under which someone may
be hospitalized, as well as the procedure itself where the
court determines the involuntary hospitalization.

REASONS AND CONDITIONS FOR INVOLUNTARY
HOSPITALIZATION

In order for the involuntary hospitalization to be allowed,
it is necessary to have legally prescribed reasons and con-
ditions under which this protective measure may be de-
termined. In the provision from Article 45 of the Law on
extra-judicial proceedings, it is foreseen that the involun-
tary hospitalization procedure is undertaken when “due to
the nature of disease it is necessary for that person to have
limited freedom of movement or interaction with the sur-
rounding world®, which indicates that it regulates only the
consequences of involuntary hospitalization: “limitation of
freedom of movement*, or “interaction with external sur-
roundings“ Namely, the legislator has not defined which
diseases the person who is to be involuntarily committed
should suffer from, so the “nature of the disease“ can be de-
ducted only from the statement about a person being held
at “an organisation which performs activities in the area of
neuropsychiatry® [9], which implies that it is the person
suffering from a mental disease. At the same time, in the
Law on extra-judicial proceedings no reasons have been
stated which justify the need to have someone committed
or kept at a psychiatric institution. Even when someone
is placed at a psychiatric institution, such a person retains
the right to “interact” with its surroundings, i.e. the right to
communicate with the members of one’s family and other
people, including the right to correspondence [10].

Taking into account the above mentioned, Article 48
of the Law on health protection from 2005, mandatory
commitment, i.e. placement of sick persons in a stationary
psychiatric institution without their consent is allowed if a
medical doctor, i.e. a specialist of psychiatry or a specialist
of neuropsychiatry has estimated that the “nature of the
mental disorder of the patient is such that it may endanger
the life of the patient or that of other people or endanger
property”. If this condition is fulfilled, a decision on com-
mitment of the patient for hospital treatment is brought
by the consulting body of the stationary institution on the
first day following the admittance, and the institution is
obliged to notify the relevant court about the admittance
within 48 hours after the date of admittance.

According to the international standards, involuntary
hospitalization may be prescribed only in two cases: 1)
when due to the manifested mental disorder a sick person
is endangering one’s own life and one’s own key existential
interests; and 2) when, due to the same reasons, the sick
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person is endangering the lives and key existential interests

of other subjects [11]. The reason for involuntary hospi-

talization is not and may not be the so-called “potential
hazard“ from danger which is related to persons with men-
tal disorders. Namely, it has been scientifically proved and

empirically determined that these persons do not pose a

greater threat to themselves and their surroundings than

the population which is by definition sane, and there are
still no validated methods the application of which would
enable to reliably foresee future behaviour of a mentally

ill person.

Regulation of involuntary hospitalization is motivated
by the need to ensure protection of other rights of mentally
ill persons as well as the rights of others from their sur-
roundings, such as the right to live, the right to body in-
tegrity, the right to safety etc. which they have endangered.
At the same time, it may not be assumed that the person,
had it been in a condition to reason properly, would likely
agree to treatment.

When it comes to involuntary hospitalization, it should
be emphasized that there are clear international standards
for assessment of its accountability, and by that, its legality.
Namely, Article 5 of the European Convention includes
the basis for denying freedom to someone, which includes
denying freedom to mentally ill persons (Article 5, par. 1
of the European Convention), whereby alcoholics, drug
users and vagrants may also be involuntarily hospitalized
(the language of the Convention contains terms which have
not been used for a long time and which are stigmatising).
Related to that, the European law for human rights has
established the so-called triple test for its assessment:

o First, it is tested whether prior to involuntary hospi-
talization it has been determined that a person has a
mental disorder, requiring it to be without an exception
determined by an “objective medical expertise”

« Second, mental disorder should be “of such a character
and such a degree that it justifies involuntary hospitali-
zation” i.e. that involuntary hospitalization should be
applied if an individual or public interest may not be
protected in any other way. This principle of proportion
implies an assessment of existence of proportionality
between the means used and the goal one is trying to
achieve.

o Third, mental disorder is continued during the entire
period of hospitalization.

Therefore, conditions under which a person may be
hospitalized must be clearly defined and the law must be
precise enough to enable a satisfying degree of legal safety
and leave no room for arbitrary decision making.

PROCEDURE OF INVOLUNTARY HOSPITALIZATION

Procedure of involuntary hospitalization is initiated by
court, when it receives a notification from a stationary
psychiatric institution that an individual has been admitted
(brought and kept) without personal consent, i.e. that the
committed person has revoked one’s own given consent,
when it comes to the so-called voluntary commitment.

The court is authorised to initiate, upon official authority,
the procedure even if it has learned in another way about
the individual being admitted and kept at a stationary psy-
chiatric institution without personal consent (Article 48 of
the Law on extra-judicial proceedings).

Notification of a stationary psychiatric institution
should have a certain, legally prescribed content; data about
the person admitted, person who brought him/her and
if possible data about the nature and degree of disorder,
with appropriate medical documentation whereby it is not
foreseen that the notification must contain the reasons why
someone should be involuntarily hospitalized.

The notification must be submitted within three days
from admittance of a person whose further stay is to be
deliberated by the court [12].

Municipal court is in charge of deciding about invol-
untary hospitalizations i.e. the court of local jurisdiction
where the health institution is located.

Procedure is urgent and the principle of urgency is made
concrete by prescribing the duty of the court to pass the
decision on further commitment of a person in a health
organisation “if possible” within 15 days from the date of
receipt of the notification, and no later than 30 days, when
“determination of the nature of disease® is required (Article
50 of the Law on extra-judicial proceedings). During the
involuntary hospitalization procedure, the court should
assess whether the person admitted at a psychiatric institu-
tion should remain in that institution for a certain period
of time, which may not exceed one year (Article 51 of the
Law on extra-judicial proceedings).

In order to decide on further commitment, the court
must schedule a hearing. The hearing is held, as a rule, at
a health organisation. The public is not allowed into the
involuntary hospitalization procedure. Prevention of public
attendance does not exclude the legal representative of a
mentally ill person. The court may allow for the members
of the consulting body who have taken part in the decision
to commit a mentally sick person without their consent to
attend the hearing. The court may also allow for the spouse
or a close relative of a mentally ill person to attend only if
the latter or his/her legal representative do not oppose that.

The court is obliged to derive evidence by means of ex-
pertise and by having the person suspected to be mentally
ill examined by at least two doctors of “adequate speciality”.
The expertise is attended by the judge, except when the
expertise is conducted at the health organisation.

In a decision in which it decides on involuntary hos-
pitalization, the court is obliged to order the psychiatric
institution to report to the court occasionally about the
medical condition, which is anyway its legal duty. Against
the decision on involuntary hospitalization a complaint
may be filed by the person for whom the procedure is con-
ducted, regardless of the state of the person’s mental health.
Guardian of that person may also file a complaint i.e. his/
her temporary representative. It is legally prescribed that
the complaint is filed within three days since the transcript
of a decision has been submitted and that it does not have
a suspensive effect. The second instance court shall decide
on the complaint, and the first instance court is obliged
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to immediately submit all the documentation. Deadline
for deciding about the complaint is three days with the
removal period starting to run from the date of its receipt.

Rules for involuntary hospitalization procedure are
also applied in the procedure for extending involuntary
hospitalization, which is undertaken when there is a need
for an involuntarily hospitalized person to remain at the
psychiatric institution after the term defined in the court
decision expires. Unlike the involuntary hospitalization
procedure which is initiated by the court upon its official
authority, the extension procedure may be initiated exclu-
sively by the stationary psychiatric institution where the
person is hospitalized, no later than 30 days prior to expiry
of the term for which the involuntary hospitalization was
defined. In this procedure it is mandatory to present evi-
dence by expertise, as well as to question the involuntarily
committed person if the questioning is not detrimental to
his/her health.

The law prescribes the possibility to have the involuntar-
ily hospitalized person to be discharged from the stationary
psychiatric institution prior to expiry of the term for which
the hospitalization was determined. According to Article
52 of the Law on extra-judicial proceedings, the court may
also, prior to expiry of the term for which the measure has
been determined, decide about the release of the person
from the psychiatric institution “if it determines that the
health condition of the committed person is improving to
such an extent that the reasons for further commitment
have ceased to exist” The procedure for discharge of the
involuntarily hospitalized person is initiated by the court
itself, when it learns from the periodic report of the health
organisation that conditions for that have been met or upon
a proposal of the committed mentally ill person, his/her
legal representative or health institution. The process is
attended by the hospitalized person, his/her guardian,
spouse, certain relatives and guardianship body.

PROCEDURES FOR INVOLUNTARY COMMITMENT
WITHOUT THE CONSENT OF THE VOLUNTARILY
COMMITTED PERSON

A mentally ill person placed at a psychiatric institution with
his/her consent, who later recalls the consent, but when
in the meantime reasons occur which are consistent with
reasons for commitment without the consent is subjected
to the same procedure as the person with mental disorder
who is committed without consent.

A term of 48 hours for submission of notification on
commitment without consent of a mentally ill person and
medical documentation to the court shall start to be valid
from the date the consent is recalled.

Procedure of involuntary hospitalization of mentally
ill persons who have recalled their consent to psychiatric
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hospital treatment represents one of the greatest challenges
in the protection of patients’ rights, which hides many more
controversial dilemmas than the ones related to the pro-
cedure of involuntary hospitalization.

Taking into consideration several other systemic short-
comings of the present norms, it is necessary for the Law
on protection of people with mental disorders to foresee,
in case of involuntary commitment of willingly committed
persons, a more precise definition of both the process and
the subject’s taking part in the extension of involuntary
commitment to hospital treatment.

With involuntary commitment of a willingly committed
person the terms until the court’s decision is legally valid
are more important than the initial involuntary commit-
ment. Namely, in the European Union countries, terms for
decision making upon a motion for involuntary hospitali-
zation are 4-6 weeks, and in our country approximately 45
days, at best, whereby the right to a trial in a reasonable
deadline is compromised [Article 32 par.1 of the Constitu-
tion of the Republic of Serbia and Article 6 of the European
Convention], considering that in this procedure the deci-
sion is made on the limitation of the basic human right, the
right to freedom, since the person is to be denied freedom
until the decision on involuntary hospitalization becomes
legally valid.

FINAL OBSERVATIONS

The nature of certain mental disorders is such that, with
their behaviour, the sick endanger their own lives, health
and safety as well as lives, health and safety of others in their
surroundings. Due to their mental condition, these people
are often not in the position to adequately assess their own
interest [13, 14, 15]. Therefore, it is allowed for such persons
to be, under certain circumstances, involuntarily committed
into a health institution without their consent.

Today involuntary hospitalization is considered an ac-
ceptable method of social control of persons with mental
disorders, provided it is the only way to protect them, and
that certain measures have been undertaken before the
relevant court instances which have removed all possibil-
ity of mistreatment and other arbitration, that the persons
committed involuntarily have been provided with adequate
placement, living conditions and treatment, rehabilitation
and habilitation, as well as that their rights are respected [9,
16-19]. In order to ensure a restrictive approach in apply-
ing the involuntary hospitalization procedure it is neces-
sary to adopt the Law on protection of people with mental
disorders, which would more closely define initiation of a
procedure, reasons and conditions for involuntary commit-
ment and involuntary placement in a psychiatric facility,
involuntary commitment of willingly placed persons and
penal policy for breach of provisions of this law.
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Pa3nosu u ycnoBm 3a NPUCUAHY XOCNUTaAMU3aLM]jy C NOCEOHUM OCBPTOM Ha
3app)KaBame 6e3 npuctaHka ocobe ca gywesHum nopemehajem Koja je
A06poBO/bHO 3anoyenia 60/1HMUKO Nleyere

Mepuwa CumoHoBuh', MunytH HeHaposuh??, iparaHa Momuunosuh?*

"MHCTNTYT 33 MeHTanHo 3apassbe, beorpag, Cpbuja;

*CneumjanHa 6onHMuUa 3a ncrxujatpujcke 6onectu ,Jp Nasa Jlasapesuh”, beorpag, Cpbuja;
3MeguumHcKu dakynTeT, YHuBep3uTeT y MpuwtnHu, ceguwite y KocoBckoj Mutposuum, Cpbuja;

*UHCTUTYT 3a Beyjy NcuxmjaTpujy U Heyponorujy, beorpaa, Cp6uja

KPATAK CAAPXA)J

Mpupoga nojeauHUX AywWweBHKUX 601eCTu je TakBa fa obonene
0cobe MOory CBOjUM MOHALIAHEM YIPO3UTU COMCTBEHN XMBOT,
COMCTBEHO 3ApaBibe U 6e36eAHOCT, ann 1 XNBOT, 3APaBIbE U
6e36eHOCT ApYrMx 0coba 13 CBOT OKpyxetba. OBa Nnua, 36or
CBOT AYLEBHOT CTaka, YeCTO He MOTY Aa NPaBUIHO NPOLeHe
COMNCTBEHU MHTEpPEC, Na je 3aTo AoNYLITEHO Ja ce, nog oapehe-
HVM OKOJIHOCTMMA, MMMO HIXOBE BOJbe CMeCTe Y 34PaBCTBEHY
ycTaHoBy. MehyTrm, npucunHa xocnuTtanusauuja ocoba ca ay-
LIeBHMM CMeTHaMa OCTaje 1 Aasbe jefiaH oA COPHUX U CII0XKe-
HWX eTUYKMX 1 NPaBHMX Mpobnema, jep ra oa/InKyje KOHGIMKT
CYNPOTHMX MOpPaJTHKX MHTepeca 1 BpeaHOCTW. OCHOBHY pa3nior
jey unrbeHnUM fa npyucuiHa XxocnuTanusaymja npeacras/ba YMH
ofy3umarba cnoboge v ynave y IMYHN UHTErPUTET NOjeanHLa,
npw yemy ce oBa Mepa npeay3rma npema nojeAnHLYy Koju Huje

N3BPLUMO OMII0 KaKBO KPMBUUHO Aeno. Paagn obesbehmeatba pe-
CTPVKTUBHOT MPUCTYNa KOA NPMMeHe NoCTynKa NPUCKTHe Xo-
CnuTanu3aumje, HEOMXOAHO je AOHETU 3aKOH O 3aWTUTM nua
Ca JyLWeBHNM CMeTHaMa, KojuM 61 ce 6nvke gedrHrcany no-
KpeTatbe MOCTYMKa, Pa3no3un 1 yCIOBM 3a MPUCUIHO 3aJpaBa-
tbe Y NCUXMjaTPUjCKOj YCTaHOBM 1 3a MPUCUIIHN CMELLTA] Y HOj,
NPUCAITHO 3aApXKaBatbe AOOPOBO/LHO CMELTEHMX INLA U Ka-
3HeHa Mo/NTHKKa 3a KpLuetbe ofpeaaba oBor 3akoHa. Hy»Ho je
MOKPEeHYTW NOCTyNnakK 3a u3meHe 3akoHa 0 BaHMapHUYHOM Mo-
CTYMKY Kojum 61 ce NocTynak 3a NPpUHYAHY XOCnuTanu3auujy,
Kao BaXkaH CErMeHT 3aLUTuTe JbyCKUX NpaBa 1La ca AyLieB-
HUM CMeTHaMa, pehopmMm1Cao 1 ycKNaamno ¢ MehyHapoaHUM U
€BPONCKMM CTaHAaPAVMA Y 0BOj obnacTy.

KmbyuHe peun: npucrunHa xocnutanusauuja; ncuxnjatpuja;
3aKOH 0 BaHMapHUYHOM NOCTYMKY



